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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  nrK>st  of  w^h 
are  keyed  to  and  oxlified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1211 

[FV-83-702] 

RIN  0581-AA50 

Pecan  Promotion  and  Research  Plan; 
Temporary  Suspension  of  Late 
Payment  Charges  and  Interest 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule;  suspension  of 
rule. 

SUMMARY:  This  interim  final  rule 
suspends  the  paragraph  of  the  Pecan 
Promotion  and  Reseaitdi  Plan  (Plan) 
which  requires  the  Pecan  Marketing 
Board  (Board)  to  levy  late  payment 
charges  and  interest  on  late  assessment 
payments.  This  action  will  allow  the 
Board  to  cease  levying  late  charges  and 
interest  on  past  due  assessments 
remitted  by  first  handlers  and  grower- 
shellers  during  the  remainder  of  the 
1992-93  season  and  refund  late  charges 
and  interest  which  have  been  collected 
earlier  in  the  1992-93  season.  This 
action  was  recommended  by  the  Board 
and  is  needed  to  provide  time  for  first 
handlers  and  grower-shellers  to  comply 
with  this  new  program’s  regulations 
during  the  program’s  initial  year  of 
operation. 

DATES:  'The  suspension  is  effective  fi-om 
September  1, 1992  through  October  31, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Pease,  Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2535-S.  Washington,  DC  20090-6456, 
telephone  (202)  720-6930. 
SUPPLEMENTARY  INFORMATION:  'This 
interim  final  rule  is  issued  under  the 
Pecan  Promotion  and  Research  Plan  (7 
CFR  part  1211).  The  Plan  is  effective 


pursuant  to  the  Pecan  Promotion  and 
Research  Act  of  1990  (Act)  (7  U.S.C. 

6001  et  seq.). 

This  interim  final  rule  has  been 
reviewed  by  the  U.S.  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  No.  12291  and  has  been 
determined  to  be  a  “non-major”  rule. 

Civil  Justice  Reform 

’This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  It  is  intended  to 
suspend  late  payment  charges  and 
interest  for  the  period  September  1. 

1992,  through  October  31, 1993.  This 
interim  rule  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
imless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1913  of  the  Act,  a  person  subject 
to  a  plan  may  file  a  petition  with  the 
Secretary  stating  that  such  plan,  a 
provision  of  su^  plan  or  an  obligation 
imposed  in  connection  with  such  plan 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  plan  or 
an  exemption  firom  the  plan.  Sucn 
person  is  afforded  the  opportimity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  resides  or 
carries  on  business  has  jurisdiction  to 
review  the  Secretary’s  ruling  on  the 
petition,  if  a  complaint  is  filed  within 
20  days  after  the  date  of  entry  of  a  ruling 
by  the  Secretary. 

Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

The  most  recent  available  census  of 
agricultural  producers  indicates  that 
over  21,000  farms  in  the  United  States 
reported  having  pecan  trees.  The 
majority  of  these  producers  are  subject 
to  the  provisions  under  the  Plan  and  are 


classified  as  small  businesses.  Producers 
or  growers  engaged  in  the  production 
and  sale  of  pecans  are  subject  to 
assessments  under  the  Plan.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms,  which  include  pecan  handlers, 
shellers,  grower-shellers,  and  importers, 
have  been  defined  as  those  having 
annual  receipts  of  less  than  $3,500,000. 
There  are  approximately  2,000  pecan 
handlers,  115  shellers,  and  25  importers 
who  are  subject  to  the  provisions  of  the 
Plan,  the  majority  of  whom  are  also 
classified  as  small  entities. 

Under  the  Plan  first  handlers  and 
grower-shellers  are  responsible  for 
collecting  and  remitting  assessments  to 
the  Board,  reporting  their  handling  of 
pecans,  and  maintaining  records 
necessary  to  verify  their  reports. 
Importers  are  required  to  pay 
assessments  through  the  U.S.  Customs 
Service  at  the  time  the  pecans  are 
entered  or  withdrawn  for  consumption. 
Importers  are  also  required  to  submit 
monthly  reports  to  the  Board  covering 
import^  pecans.  Assessments  are  usikl 
by  the  Bo^  to  conduct  market  research 
and  promote  pecans. 

This  action  will  not  have  a  significant 
impact  on  growers  and  importers.  It  is 
likely  to  benefit  first  handlers  and 
grower-shellers  who  made  their 
assessment  payments  late  during  the 
1992-93  marketing  year. 

Suspension  of  Late  Pa3^ent  Charges 
and  Interest 

Sections  1910(c)(2)  of  the  Act  and 
§  1211.38(b)  of  the  Plan  authorize  the 
Board  to  recommend  to  the  Secretary 
such  rules  and  regulations  as  are 
necessary  to  effectuate  the  terms  and 
conditions  of  the  Plan. 

’The  Board  has  recommended  the 
suspension  of  paragraph  (g)  of  $  1211.51 
of  the  Plan  for  the  period  £ram 
September  1. 1992,  through  October  31, 
1993.  The  Board  has  learned  that  some 
first  handlers  and  grower-shellers  are 
unfamiliar  with  the  provisions  of  the 
Plan  and  have  not  remitted  their 
assessments  in  a  timely  fashion.  These 
first  handlers  and  grower-shellers  have 
been  charged  late  fees  and  interest 
Some  of  these  individuals  have  paid  the 
charges  while  the  charges  are  still 
accruing  for  others. 
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The  Board  believes  that  the 
imposition  of  the  late  payment  charges 
and  interest  dining  the  initial  year  of 
operation  of  the  program  does  not  serve 
the  intended  purpose  of  encouraging 
timely  payment.  In  fact,  suspending 
these  charges  for  the  1992-93  season 
may  encovuage  first  handlers  and 
grower-shellers  who  have  not  yet  paid 
their  assessments  to  do  so. 

Suspension  of  paragraph  (g)  of 
§  1211.51  of  the  Plan  ^rmits  the  Board 
to  cease  levying  late  cnarges  and  interest 
on  past  due  assessments  remitted  by 
first  handlers  and  grower-shellers  and  to 
refund  those  late  charges  and  interest 
which  have  been  collected  since 
September  1, 1992. 

This  suspension  is  intended  only  for 
the  designated  period  to  allow  first 
handlers  and  grower-shellers  of  pecans 
to  come  into  compliance  with  the  Plan’s 
provisions  without  accruing  late 
payment  charges  and  interest  on  the  late 
remittance  of  assessments.  Late  payment 
charges  and  interest  applicable  to 
assessments  due  after  October  31, 1993, 
will  be  levied  in  accordance  with 
§  1211.51(g)  of  the  Plan. 

The  Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities. 

For  the  reasons  set  forth  herein,  the 
provisions  of  paragraph  (g)  of  §  1211.51 
are  suspended  for  the  period  finm 
September  1, 1992,  through  October  31, 
1993. 

After  consideration  of  all  relevant 
material,  it  is  found  that  the  Plan’s 
provision  subject  to  this  action  does  not 
tend  to  efiectuate  the  declared  policy  of 
the  Act  and  is  suspended  for  the  period 
provided  for  in  this  action. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  and  determined  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  efiiect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  It  removes  an  economic 
burden  fi-om  first  handlers  and  grower- 
shellers;  (2)  it  encourages  first  l^dlers 
and  ^wer-shellers  to  comply  with 
timely  payment  of  assessments  in  the 
future;  (3)  it  imposes  no  additional 
requirements  (» the  pecan  industry;  and 
(4)  no  time  is  needed  by  the  industry  to 
prepare  for  this  action. 

List  of  Subjects  in  7  CFR  Part  1211 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Imports,  Malting 
agreements.  Pecans,  Promotion, 


Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
reamble,  title  7  part  1211  is  amended 
y  suspending  paragraph  (g)  of 
§  1211.51  of  the  Plan  for  the  period  from 
September  1, 1992,  through  October  31, 
1993. 

PART  1211— PECAN  PROMOTION  AND 
RESEARCH  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1211  is  revis^  to  read  as  follows; 

Authority:  7  U.S.C  6001  et  seq. 

11211.51(g)  [Suspended] 

2.  Paragraph  (g)  of  $  1211.51  is 
suspended  for  the  period  finm 
September  1, 1992  through  October  31, 
1993. 

Dated:  July  28, 1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-18342  Filed  7-30-93;  8:45  am) 
BRUNO  CODE  S410-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

[Docket  No.  88C-0336] 

Listing  of  Color  Additivas  for  Coloring 
Contact  Lenses;  Poly(Hydroxyettiyl 
Methacrylate)-CJ.  Reactive  R^  180 
Copolymer,  Confirmation  of  Effective 
Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  confirmation  of 
efiective  date. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
efiective  date  of  March  25, 1993,  for  the 
final  rule  that  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  the  reaction  product  formed 
by  chemically  bonding  the  dye  C.I. 
Reactive  Red  180  (5-(benzoylamino)-4- 
hydroxy-3-((l-sulfo-6-((2- 
(sulfooxy)ethyl)sulfonyl)-2- 
naphthalenyl)azo)-2,7- 
naphthalenedisulfonic  acid,  tetrasodium 
salt]  (CAS  Reg.  No.  98114-32-0)  and  the 
poly(hydroxyethyl  methacrylate) 
copolyraeric  lens  material  for  coloring 
contact  lenses. 

DATES:  Efiective  date  confirmed:  March 
25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  A.  Cheeseman,  Center  for  Food 


Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  22, 1993 
(58  FR  9539),  FDA  amended  21  CFR 
73.3121  to  provide  for  the  safe  use  of  the 
reaction  product  formed  by  chemically 
bonding  the  dye  C.I.  Reactive  Red  180 
(5-(benzoylamino)-4-hydroxy-3-((l- 
sulfo-6-((2-(sulfooxy)ethyl)sulfonyl)-2- 
naphthdenyl)azo)-2,7- 
naphthalenedisulfonic  add,  tetrasodium 
salt]  (CAS  Reg.  No.  98114-32-0)  and  the 
poly(hydroxyethyl  methacrylate) 
copolymeric  lens  material  for  coloring 
contact  lenses. 

FDA  gave  interested  persons,  until 
March  24, 1993,  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore, 

FDA  concludes  that  the  final  rule 
published  in  the  Federal  Register  of 
February  22, 1993,  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  201, 401, 
402,  403,  409,  501,  502,  505,  601,  602, 
701,  721  (21  U.S.C.  321,  341,  342,  343, 
348,  351,  352,  355,  361,  362,  371,  379e)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  February  22, 
1993,  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  efiective  Ma^  25, 1993. 

Dated;  July  26, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc  93-18326  Filed  7-30-93;  S;45  am] 
BNUNQ  CODE  41MM)1-F 


21  CFR  Parts  520  and  524 

Animal  Drugs,  Feeds,  and  Related 
Products;  Butonate  Liquid, 
Dichlorophena/Toluene  Capsules, 
Selenium  Disulfide  Shamp^ 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  reflecting  approval  of  three 
new  animal  drug  applications  (NADA’s) 
held  by  Zoecon  Corp.  One  NADA 
provides  for  use  of  butonate  liquid, 
another  for  dichlorophene/toluene 
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capsules,  and  the  third  for  selenium 
disulfide  shampoo.  In  a  nptice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  the  NADA's. 

EFFECTIVE  DATE:  August  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville.  MD  20855,  301-295- 
8749. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  NADA  41-587  for  Vet*Kom 
T-113  (butonate  liquid),  NADA  94-777 
for  Zodiac  3  in  1  Worm  Capsules 
(dichlorophene/toluene),  and  NADA 
103-434  for  Vet-Kem  Selenium 
Disulfide  Shampoo,  all  held  by  Zoecon 
Corp.,  12200  Denton  Dr.,  Dallas,  TX 
75234.  The  sponsor  requested 
withdrawal  of  approval  of  theNADA’s. 
This  document  removes  21 CFR  520.240 
and  amends  21  CFR  520.580(b)(1)  and 
524.2101(c)  to  reflect  the  wiUidrawal  of 
approval  of  these  NADA’s. 

List  of  Subjects  in  21  CFR  Parts  520  and 
524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  520  and  524  are  amended  as 
follows: 

PART  52&-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§520.240  [Removed] 

2.  Section  520.240  Butonate  liquid  is 
removed. 

§520.580  [Amended] 

3.  Section  520.580  Dichlorophene  and 
toluene  capsules  is  amended  in 
paragraph  (b)(1)  by  removing  "011536,”. 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

4.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 


§524.2101  [Amended] 

5.  Section  524.2101  Selenium 
disulfide  suspension  is  amended  in 
paragraph  (c)  by  removing  "011536,”. 

Dated:  July  26, 1993. 

Richard  H.  Teske. 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  93-18278  Filed  7-30-93;  8:45  am] 
BIUJNO  cooe  4140-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Parts  1200, 1204,  and  1205 
[NHTSA  Docket  No.  93-55,  Notice  2] 

RIN  2127-AD55 

Uniform  Procedures  for  State  Highway 
Safety  Programs 

AGENCY:  Federal  Highway 
Administration  (FHWA)  and  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  Department  of 
Transportation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a  system 
of  imiform  procedines  governing 
approval,  implementation,  and 
management  of  State  highway  safety 
programs.  It  implements  the 
Department’s  rule  concerning  the 
administration  of  grants  with  State  and 
local  governments  as  it  applies  to 
highway  safety  programs,  updates  and 
codifies  existing  procedures,  and  deletes 
obsolete  provisions. 

EFFECTIVE  DATE:  September  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

In  NHTSA,  Adele  Derby,  Associate 
Administrator  for  Regional  Operations, 
202-366-2121;  John  Donaldson,  Office 
of  the  Chief  Coimsel,  202-366-1834.  In 
FHWA,  Mila  Plosky,  Office  of  Highway 
Safety,  202-366-6902;  Wilbert  Baccus, 
Office  of  the  Chief  Counsel,  202-366- 
0780. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  9, 1966,  the  Highway 
Safety  Act  of  1966  (the  Act)  (23  U.S.C. 
401  et  seq.)  was  enacted  into  law. 
Section  402  of  the  Act  establishes  a 
formula  grant  program  to  improve 
highway  safety  in  the  States.  As  a 
condition  of  the  grant,  the  States  must 
meet  certain  requirements.  Section 
402(a)  of  the  Act  requires  each  State  to 
have  a  highway  safety  program 


approved  by  the  Secretary  of 
Transportation,  which  is  designed  to 
reduce  traffic  accidents  and  the  deaths, 
injiuies,  and  property  damage  resulting 
from  those  accidents.  Section  402(b)  of 
the  Act  sets  forth  the  minimum 
requirements  with  which  the  State’s 
hi^way  safety  program  must  comply. 

For  example,  ffie  Secretary  may  not 
approve  a  program  unless  it  provides 
that  the  Governor  of  the  State  is 
responsible  for  its  administration.  * 
through  a  State  highway  safety  agency 
which  has  adequate  powers  and  is 
suitably  equipped  and  organized  to 
carry  out  the  program  to  the  satisfaction 
of  the  Secretary.  Additionally,  the 
program  must  authorize  political 
subdivisions  of  the  State  to  carry  out 
local  highway  safety  programs  and 
provide  a  certain  minimum  level  of 
funding  for  these  local  programs  each 
fiscal  year.  The  enforcement  of  these 
and  offier  requirements  is  entrusted  to 
the  Secretary. 

The  Secretary’s  authority  under 
section  402  of  the  Act  has  been 
delegated  to  the  Administrators  of  the 
National  Highway  Traffic  Safety 
Administration  and  the  Federal 
Highway  Administration  ("the 
agencies”)  for  highway  safety  programs 
within  their  respective  jxurisdictions.  In 
carrying  out  their  delegated  duties,  the 
agencies  have,  over  time,  issued 
regulations,  orders,  program  manuals, 
and  guidance  memoranda  implementing 
the  requirements  of  section  402  and 
establishing  procedures  for  the 
Administration  of  State  highway  safety 
programs.  The  issuance  of  guidance 
materials  had  continued  as  the  concept 
of  the  State  highway  safety  program  has 
evolved,  with  the  result  that  guidance  or 
procedvues  governing  the  section  402 
program  appear  in  a  variety  of  difierent 
documents,  many  of  which  are  now 
obsolete.  The  continuing  presence  of 
potentially  conflicting  guidance  has  led 
to  confusion  among  some  States  as  to 
current  procedvues. 

On  March  11, 1988,  Federal  grant¬ 
making  agencies  issued  a  common  rule 
requiring  consistency  and  uniformity 
among  Federal  agencies  in  the 
administration  of  grants  and  cooperative 
agreements  to  State,  local,  and  federally 
recognized  Indian  tribal  governments. 
The  Department  of  Transportation’s 
codification  of  that  rule,  with  specific 
exceptions  applicable  to  its  programs 
(49  CFR  part  18,  "the  Common  Rule”), 
became  effective,  in  part  on  March  12, 
1988,  and  in  full  on  October  1, 1988. 

The  Common  Rule  directed  some 
fundamental  changes  in  the 
administration  of  grants  and  cooperative 
agreements  with  State,  local,  and  Indian 
tribal  governments.  Embodying  the 
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principle  of  Federalism,  it  provided  that 
in  the  areas  of  financial  management, 
equipment,  procurement,  and 
administration  of  subgrants,  States 
would  expend  and  accmmt  for  grant 
funds  in  accordance  with  their  own 
laws  and  procedures.  On  July  14, 1988, 
a  Departmental  Order  (DOT  Order 
4600.9C)  directed  each  of  the  modal 
administrations  to  implement  the 
Common  Rule,  as  it  applies  to  agency 
grant  programs. 

The  agencies  appointed  a  task  force  to 
explore  options  for  achieving  greater 
regional  uniformity  in  the  procedural 
implementation  of  the  program.  The 
task  force  also  considered  the  effects  of 
the  Common  Rule  on  the  agencies’  then 
current  program  management 
procedures  and  determined  that  some 
changes  in  those  procedures  would  be 
necessary.  The  task  force  recommended 
that  uniform  procedures  for  the 
approval,  procedural  implementation, 
and  administration  of  the  section  402 
program,  consistent  with  both  section 
402  of  the  Act  and  the  provisions  of  the 
Common  Rule,  be  codified  in  a  rule  and 
that  inconsistent  or  obsolete  materials 
be  rescinded. 

To  implement  the  recommendations 
of  the  task  force  and  the  provisions  of 
DOT  Order  4600.9C,  the  agencies 
published  a  joint  notice  of  proposed 
rulemaking  (NPRM)  (56  FR  29593)  on 
June  28, 1991.  The  notice  included 
procedures  for  the  submission,  content, 
and  approval  of  the  State  highway  safety 
plan  (the  HSP)  (the  document  in  which 
the  State  describes  its  proposed 
highway  safety  program  and  applies  for 
Federal  funds),  and  general 
requirements  for  implementation  of  the 
program.  The  notice  also  proposed  to 
delete  supplements  A  through  I  to  23 
CFR  1204.4,  which  contain  inconsistent 
and  outdated  information,  intending 
that  the  applicable  provisions  of  the 
proposed  rule  supersede  these 
supplements.  Finally,  the  notice 
proposed  revisions  to  23  CFR  1205  that 
would  not  affect  existing  procedures, 
but  would  permit  reorganization  of 
some  of  its  provisions  under  appropriate 
sections  of  proposed  part  1200. 

A  significant  goal  of  the  proposed  rule 
was  to  achieve  imiformity  in  the 
procedural  implementation  of  the 
section  402  program.  The  agencies  also 
hoped  to  clarify  the  application  of 
certain  sections  of  the  Common  Rule  to 
the  section  402  program’s  imique 
administrative  requirements.  However, 
no  attempt  was  made  to  impose 
procedures  which  vary  significantly 
from  those  that  are  cxirrently  being 
followed  by  the  States  and  the  agencies’ 
field  offices.  With  these  guidelines  in 
mind,  the  agencies  solicited  comments 


from  interested  parties  on  all  aspects  of 
the  proposed  rule.  States  were 
especially  encouraged  to  submit 
comments  on  those  portions  that  would 
implement  the  Federalism  provisions  of 
the  Common  Rule. 

Discussion  of  Comments 

'The  agencies  re€:eived  16  responses  to 
the  NPFM — fourteen  from  states, 
through  their  cognizant  highway  safety 
offices,  and  two  from  safety 
organizations  (Advocates  for  Highway 
and  Auto  Safety  and  the  National 
Association  of  Governors’  Highway 
Safety  Representatives).  In  general, 
commenters  expressed  support  for  the 
efiort  to  codify  uniform  procedures  for 
administration  of  the  section  402 
program.  Some  commenters  exhorted 
the  agencies  to  continue  the  process  by 
updating  or  rescinding  inconsistent 
materials.  The  agencies  have  begun 
rescinding  inconsistent  or  outdated 
agency  orders,  program  manuals,  and 
other  materials.  The  process  will  be 
completed  following  publication  of  a 
final  rule.  The  agencies  will  also  review 
any  guidance  materials  that  should  be 
updated  rather  than  rescinded  at  that 
time. 

The  discussion  of  comments  is 
organized  under  topic  headings  below. 
In  the  interest  of  brevity.  State  entities 
that  submitted  comments  (e.g.,  the 
Governor’s  Office  or  Representative  for 
Highway  Safety,  the  State  highway 
safety  office)  will  be  identified  simply 
by  the  State  name.  The  agencies 
appreciate  the  time  taken  by  the 
commenters  to  share  their  thoughts  and 
provide  suggestions  and 
recommendations. 

Regional  Uniformity  (General) 

South  Carolina  commented  that  the 
proposed  procedures  do  not  provide 
adequate  guidance  for  program 
implementation.  It  argued  that  the 
original  18  Highway  Safety  Standards 
and  NHTSA  Order  462-1 3 A  provided 
some  standard  guidance  as  to  what 
could  be  funded,  without  which  the 
Regional  Administrators  would  wield 
"complete  approval  authority,’’ 
resulting  in  great  disparity  among 
regions  with  respect  to  funding 
decisions.  Citing  the  Highway  Safety 
Act’s  requirement  for  programs 
established  in  accordance  with  imiform 
standards  expressed  in  terms  of 
performance  criteria.  South  Carolina 
asked  whether  the  Highway  Safety 
Standards  would  remain  in  efiect  if  the 
proposal  is  approved  as  written. 
Kentucky  voiced  essentially  identical 
concerns.  Both  States  urged  the 
establishment  of  standardized  funding 
criteria  applicable  to  all  regions. 


Similarly,  the  National  Association  of 
Governors’  Highway  Safety 
Representatives  (NAGHSR)  urged  that 
management  guidance  from  old  orders 
and  manuals  be  updated  and  combined, 
along  with  the  regulations  concerning 
National  Priority  Program  Areas,  in  this 
document  for  ease  of  reference. 

Congress  amended  the  Highway 
Safety  Act  in  1987  (Pub.  L.  100-17, 101 
Stat.  218),  substituting  the  term 
"guidelines"  for  the  term  "standards." 

In  so  doing.  Congress  recognized  the 
need  for  broader  flexibility  in  program 
implementation  to  accommodate  ffie 
va^ing  needs  of  different  States.  'The 
original  18  Highway  Safety  Standards 
now  serve  as  guidelines  that  the  States 
may  draw  upon  in  fashioning  their 
highway  safety  programs  (see  23  CFR 
part  1204).  ’The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(Pub.  L.  102-240, 105  Stat.  1914)  adds 
several  new  guidelines,  and  permits 
their  designation  by  the  Secretary  of 
Transportation  as  priority  programs. 

The  18  guidelines,  and  any  others  that 
may  be  established  from  time  to  time, 
are  imaffected  by  this  rule,  and  remain 
an  integral  part  of  the  section  402 
program. 

Similarly,  this  rule  does  not  purport 
to  change  the  effect  of  NHTSA  Order 
462-13A,  Principles  for  Determining 
Costs  Applicable  to  Grants  and 
Contracts  with  State  and  Local 
Governments.  The  NHTSA  order 
implements  0MB  Circular  A-87,  which 
is  cited  by  the  Common  Rule  as  the 
applicable  guidance  for  determining 
allowable  costs  for  State,  local,  and 
Indian  tribal  governments.  Some 
portions  of  NHTSA  Order  462-13A  may 
be  updated,  as  necessary,  but  it,  too, 
remains  fully  applicable  to  the  section 
402  program. 

It  IS  worth  reemphasizing  what  this 
rule  seeks  to  achieve,  as  set  forth  in  the 
preamble  to  the  NPRM.  It  establishes 
uniform  procedures  governing  approval, 
implementation,  and  management  of 
State  highway  safety  programs.  As  a 
predominantly  procedural  document,  it 
generally  does  not  specify  what  items  or 
programs  are  to  be  approved, 
implemented,  or  managed,  but  merely 
designates  how  these  actions  are  to  be 
accomplished.  Hence,  the  comments 
that  standardized  funding  criteria  and 
updated  guidelines  applicable  to  all 
regions  (i.e.,  uniform  criteria  governing 
what  can  be  funded)  should  1m 
developed  are  beyond  the  scope  of  this 
rule.  In  any  event,  substantive  or 
programmatic  guidance  for  the  section 
402  program  is  to  be  found  in  other 
readily  available  materials,  including 
adjacent  parts  of  23  CFR  chapter  n  and 
0MB  and  agency  directives.  Upon 
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publication  in  the  Code  of  Federal 
Regulations,  this  rule  will  be  located  in 
close  proximity  to  the  provisions 
concerning  National  Priority  Program 
Areas. 

Even  with  existing  substantive 
guidance,  the  agencies  acknowledge  that 
variations  in  approved  programs  or 
funding  exist  among  regions.  This  is  to 
be  expected,  as  guiaance  providing  that 
an  item  or  program  is  fundable  does  not 
guarantee  approval  for  the  requester. 

The  approving  officials  consider  many 
extenuating  factors,  based  on  differing 
State  or  regional  circumstances.  In  the 
context  of  the  section  402  program, 
where  approving  officials  strive  to 
ensure  the  most  efficient  use  of  limited 
resources  on  a  State-by-State  basis,  we 
do  not  view  these  variations  as 
xmdesirable. 

Nor  do  we  believe  that  regional 
variations  are  symptomatic  of  an  abuse 
of  discretion  by  Regional 
Administrators,  as  is  implied  by  South 
Carolina’s  comment  that  a  program 
approved  in  one  region  and  denied  in 
another  might  be  based  "solely  upon  the 
Regional  Administrator’s  personality  or 
whims.’’  The  section  402  program  has 
been  characterized,  in  large  measure,  by 
a  close  and  cooperative  working 
relationship  between  dedicated  Federal 
and  State  officials.  Nevertheless,  in  the 
event  that  a  State  feels  aggrieved  by  a 
Regional  Administrator’s  decision,  it 
may  avail  itself  of  the  appeal  rights 
provided  in  this  rule. 

Definitions  (Section  1200.3) 

Maryland  requested  that  the  term 
"funded  in  whole  or  in  part  firom  402 
funds’’  be  inserted  after  the  word 
"project”  in  the  definition  of  “Highway 
Safety  Plan  or  HSP”  and  in  the 
definition  of  "Highway  Safety 
Program.”  According  to  Maryland, 
adding  this  limitation  would  maintain 
consistency  with  prior  NHTSA/FHWA 
directives  and  current  practice.  The 
existing  broad  language  already  reflects 
current  practice,  uinder  which  States  are 
encouraged  to  consider  the  “big 
picture”  and  plan  on  the  basis  of 
comprehensive  coimtermeasures,  by 
including  activities  associated  with  the 
programs  of  sections  153, 403, 408,  and 
410  in  the  HSP.  The  proposed  change 
would  reduce  the  likelihood  of  such 
comprehensive  planning.  Consequently, 
the  comment  has  not  been  adopted. 

Three-year  HSP  (Section  1200.10(a)) 

There  was  general  support  for  the 
provision  allowing  States  to  submit  a 
three-year  HSP  in  lieu  of  the  traditional 
one-year  HSP.  Several  commenters 
thought  it  would  enhance  the  State’s 
long  range  planning  efforts.  Others  had 


more  specific  concerns  or 
recommendations. 

Texas  and  Virginia  emphasized  that 
the  three-year  HSP  should  be  optional, 
not  required.  The  agencies  intend  for 
the  submission  of  a  three-year  HSP  to  be 
solely  at  the  State’s  election.  If  the  State 
does  not  choose  to  submit  a  three-year 
HSP,  it  must  submit  a  one-year  HSP. 
Because  the  existing  language  is  clear  on 
this  point,  no  change  has  been  made. 
However,  we  have  added  a  parenthetical 
provision  in  paragraph  (a)(2) 
encouraging  the  States  to  give  at  least 
ninety  days’  notice  to  the  approving 
officials  if  they  intend  to  submit  a  mree- 
year  HSP. 

Oregon  urged  flexibility  in  the  three- 
year  HSP  option  to  accommodate  States 
needing  a  one-year  or  two-year  HSP.  As 
explained  above,  complete  flexibility 
exists  for  a  State  to  select  between  a 
one-year  and  a  three-year  HSP.  The 
agencies  have  not  adopted  the 
suggestion  that  States  be  allowed  to 
submit  a  two-year  HSP.  We  believe  that 
the  option  for  either  a  one-year  or  three- 
year  HSP  strikes  the  proper  balance 
between  flexibility  for  the  States  and  the 
need  to  maintain  some  standardization 
in  the  submission  and  review  process. 

Massachusetts  was  concerns  that 
subgrantees  o^rating  under  a  three-year 
HSP  would  re^  upon  funds  being 
committed  for  the  full  three-year  time 
period,  notwithstanding  the  annual 
Federal  appropriation  and  obligation 
cycle.  In  its  view,  a  reduction  in  the 
appropriation  or  change  in  the  focus  in 
any  year  would  cause  program  changes 
to  occur.  The  agencies  appreciate  the 
concern  that  program  adjustments  may 
be  necessary  in  the  face  of  changes  in 
the  yearly  appropriation.  This  has  been 
the  case  fiom  the  inception  of  the 
section  402  program,  as  Federal  funds 
have  never  been  available  for 
commitment  in  advance  of  the  year  of 
authorization.  An  extra  measure  of  effort 
by  the  States  to  educate  subgrantees 
about  the  funding  process  should 
resolve  any  misplaced  reliance  by 
subgrantees.  The  agencies  are  available 
to  assist  in  the  education  process,  as 
needed. 

Supporting  Financial  Documentation 
(SecUon  1200.10(b)(6)) 

An  ambiguity  in  the  NPRM  left  it 
unclear  what  information  was  required 
of  a  State  on  HS  Form  217,  the  Highway 
Safety  Program  Cost  Summary,  if  it 
elected  to  submit  a  three-year  HSP. 
Because  section  402  funds  are  made 
available  by  the  Congress  on  a  fiscal 
year  basis,  a  year-by-year  breakdown  of 
proposed  program  expenditures  is 
required.  Language  has  been  added  to 
clarify  that  an  HS  Form  217  is  required 


for  each  year  of  proposed  program 
expenditures  under  a  three-year  HSP. 

Project  Length  (Section  1200.10(c)(2)) 

Louisiana  expressed  support  for  the 
project  length  provision,  stating  that  it 
would  provide  clear  and  concise 
direction  and  support  to  State  program 
staff  when  negotiating  a  project. 

Texas  disagreed  with  the  prohibition 
against  federally  funding  a  project  for 
more  than  six  years,  and  recommended 
allowing  continuation  subject  to 
NHTSA  approval.  For  many  yeais,  the 
NHTSA  has  operated  under  the  policy 
that  Federal  participation  in  a  project 
under  the  section  402  program  generally 
should  be  limited  to  three  years.  After 
that  time  period,  the  State  should  accept 
full  financial  responsibility  for  the 
continuation  of  meritorious  projects. 
However,  the  NHTSA  recognizes  that 
certain  projects  demonstrating  long 
range  potential  might  deserve  approval 
for  Federal  funding  beyond  thrm  years. 
To  more  fully  accommodate  this 
concern,  we  have  deleted  the  absolute 
six-year  limitation.  Approval  will 
continue  to  be  requir^,  on  a  yearly 
basis,  for  extending  projects  beyond 
three  years,  and  we  have  retained  the 
requirement  for  an  increase  in  the  cost 
contribution  by  the  State  in  subsequent 
years.  The  NHTSA  anticipates  that 
approval  for  extending  a  project  beyond 
six  years  will  occur  only  on  rare 
occasions. 

Ohio  commented  that  a  three-year 
project  period  might  terminate  prior  to 
meeting  the  initial  training  needs  of 
communities  across  the  State.  The 
existing  language  provides  that  training 
projects  supporting  activities  within  an 
identified  program  area  are  not  subject 
to  the  project  length  requirements. 
Consequently,  such  projects  may 
continue  to  ^  fimd^  for  as  long  as  a 
bona  fide  need  can  be  shown  to  exist  for 
the  training  under  the  program  area. 

Oregon  was  concerned  that  the  project 
length  and  approval  requirements  might 
be  misconstrued  to  apply  to  section  408 
projects  or  other  projects  not  imder  the 
section  402  program.  It  requested  that 
projects  not  subject  to  these  limitations 
be  clearly  identified.  State  highway 
safety  offices  are  encouraged  to  engage 
in  comprehensive  planning,  by 
outlining  all  of  their  highway  safety 
objectives  in  the  HSP,  including  those 
falling  wifhin  the  purview  of  section 
408  and  other  sections.  However,  the 
project  length  requirements  of  this  rule 
are  not  intended  to  apply  outside  of  the 
section  402  program.  The  language  has 
been  changed  to  clarify  this  point. 


41028  Federal  Register  /  Vol.  58.  No.  146  /  Monday.  August  2.  1993  /  Rules  and  Regulations 


Review  and  Approval  (Section  1200.11); 
Appointment  and  Obligation  (Section 
1200.12) 

In  general,  commenters  were  pleased 
to  learn  of  the  agencies’  contract 
authority,  which  enables  a  continuation 
of  HSP  activities  despite  Congressional 
appropriation  delays.  Maryland, 
however,  was  concerned  that  language 
in  the  prescribed  HSP  approval  letter 
subjects  the  authorization  to  incur  costs 
to  the  availability  of  funds,  which  seems 
to  negate  the  assurances  of  program 
continuity  provided  in  the  preamble  to 
the  NPRM.  The  HSP  approval  letter 
does  not  constitute  the  vehicle  by  which 
Federal  funds  are  obligated,  because  the 
approval  occurs  prior  to  the  fiscal  year 
during  which  the  funds  become 
available.  Rather,  the  HSP  approval 
letter  serves  to  inform  the  State  that  its 
proposed  program  (i.e.,  the  activities  for 
which  it  plans  to  spend  Federal  funds 
when  they  become  available)  has  been 
approved.  Such  advance  approval  is 
necessary  to  ensure  that  the  State  is  firee 
to  proce^  with  its  highway  safety 
program  when  Federal  funds  become 
available  at  the  beginning  of  the  new 
fiscal  year.  The  Federal  (^ligation  is 
completed,  as  provided  by  $  1200.12(c). 
only  when  the  NHTSA  or  the  FHWA 
Administrator  distributes  the  funds 
imder  §  1200.12  (a)  or  (b)  against 
approved  program  amoimts.  The 
standardized  statement  that  is  to  appear 
in  all  HSP  approvals  and  conditional 
approvals  (§  1200.11(b)(4))  has  been 
m^ified  to  clarify  that  both  HSP 
approval  and  distribution  of  funds  are 
necessary  to  effect  the  obligation. 

In  further  clarification  of  §  1200.12, 
the  language  setting  forth  the 
requirement  for  submission  of  HS  Form 
217  as  a  precondition  for  reimbursement 
has  been  moved  fit)m  paragraph  (c)  to  a 
new  paragraph  (d),  and  amplified  to 
correct  ambiguities  in  the  I^RM.  (The 
requirement  for  submission  of  HS  Form 
62.  the  Federal  Aid  Agreement,  has  been 
removed,  and  HS  Form  217,  The 
Highway  Safety  Program  Cost  Summary, 
has  been  revis^,  as  explained  below.) 
New  paragraph  (d)  makes  it  clear  that 
reimbiu*sement  is  contingent  upon  the 
submission  of  an  updated  HS  Form  217, 
containing  information  based  on  the 
funds  actually  available  and  distributed. 
Previously,  it  was  possible  to  interpret 
the  requirement  as  being  Mtisfied  by  the 
first  submission  of  HS  Form  212,  which 
accompanies  the  HSP  and  contains  only 
estimated  figures.  A  cross-reference  to 
this  clarifying  language  has  also  been 
added  to  ^e  standardized  language 
which  is  to  appear  in  all  HSP  approvals 
(§  1200.11(b)(4)). 


In  order  to  better  accommodate  the 
expedited  obligation  process  prescribed 
under  this  rule,  the  updated  HS  Form 
217  is  now  required  to  be  submitted 
within  30  days  (instead  of  60  days)  after 
the  start  of  the  fiscal  year  or  the  date  of 
the  HSP  approval  letter,  whichever  is 
later.  The  agencies  believe  that  the  very 
small  added  burden,  if  any,  associated 
with  the  30-day  time  frame  is  more  than 
compensated  by  the  advantages  it 
confers  in  program  implementation.  We 
note,  also,  that  the  net  burden  to  the 
States  is  reduced  by  the  deletion  of  the 
requirement  for  submission  of  HS  Form 
62,  as  discussed  below.  New  paragraph 
(d)  of  §  1200.12  provides  that  the 
updated  HS  Form  217  may  not  reflect  a 
change  firom  the  approved  HSP  (except 
that  it  may  reflect  decreases  across 
program  areas  to  accommodate  funding 
limitations)  without  requiring  approval 
by  the  approving  officials.  Tffis 
clarification  does  not  impose  any  new 
approval  requirements  beyond  those 
intended  in  the  NPRM. 

Because  the  Federal  obligation  occurs 
when  the  funds  are  distributed  for  use 
under  the  approved  HSP  on  October  1, 
HS  Form  62  is  no  longer  needed  for  the 
section  402  program.  The  written  HSP 
approval  required  under  §  1200.11(b), 
the  distribution  of  Federal  funds  under 
§  1200.12,  and  the  requirement  that  HS 
Form  217  be  submitt^  by  the  State 
when  it  seeks  HSP  approval 
(§  1200.10(b)(6)),  after  distribution  of 
Federal  funds  (new  §  1200.12(d),  and  to 
document  or  request  approval  for 
program  changes  (§  1200.13(b)  and  (c)), 
accomplish  all  the  purposes  for  which 
HS  Form  62  was  designed.  Moreover,  in 
light  of  the  expedited  obligation  process 
prescribed  under  this  rule,  the 
continued  use  of  the  form  can  lead  only 
to  confusion.  It  implies,  wrongly,  that 
additional  approval  is  required  after  the 
distribution  of  Federal  section  402 
funds  to  obligate  the  funds  against 
approved  program  amounts. 
Consequently,  the  submission  of  HS 
Form  62  will  no  longer  be  required  of 
the  States  in  the  implementation  of  the 
section  402  program.  Its  use  in  any  other 
programs  under  title  23,  United  States 
Code,  is  also  no  longer  required.  The 
agencies  have  made  minor  changes  to 
HS  Form  217  (e.g.,  the  addition  of 
signature  blocks  and  updated 
instructions)  to  accomodate  this  change 
in  procedures.  HS  Form  217  has  been 
further  revised  to  delete  the  requirement 
for  continuovis  tracking  of  carry-forward 
funds.  (See  discussion  under  the 
heading  Disposition  of  Unexpended 
Balances.) 


Changes  (Section  1200.13) 

This  section  elicited  the  greatest 
number  of  comments.  Some 
commenters  thought  that  the  provisions 
were  unclear,  too  restrictive, 
burdensome  to  State  and  Federal 
program  officials,  that  they  would  lead 
to  regional  inconsistencies  in 
interpretation,  or  that  they  interfered 
with  the  State’s  discretion  to  run  its 
own  program.  Comments  are  discussed 
by  paragraph. 

Section  1200.13(a)(1)— (Prior  Written 
Approval  Required  for  Any  Revision 
Resulting  in  the  Need  for  Additional 
Federal  Funding) 

Maryland  questioned  the  usefulness 
of  this  provision,  unless  additional 
section  402  funds  could  be  made 
available  to  a  State  through  the  HSP 
change  process.  A  State  may,  in  fact, 
obtain  additional  section  402  funds 
through  the  HSP  change  process.  For 
example,  a  State  might  initially  receive 
only  partial  approval  of  its  HSP  and, 
hence,  only  a  partial  obligation  of  fimds, 
because  distributed  funds  constitute  a 
Federal  obligation  only  to  the  extent  of 
approved  program  amounts.  Or. 
Congress  might  make  available  special 
earmarked  f^ds  not  initially  available 
when  the  HSP  was  submitted  and 
approved.  In  these  and  other  cases, 
changes  in  the  HSP  would  likely  be 
required  to  place  the  funds  under 
obligation.  'The  provision  codifies  a 
similar  requirement  in  the  Common 
Rule,  and  seeks  only  to  make  clear  that 
Federal  approval  is  always  required  for 
the  use  of  Federal  funds  not  already 
imder  obligation.  To  further  clarify  this 
point,  the  language  of  paragraph  (a)(1) 
has  been  changed  to  make  reference  to 
"obligated”  funds. 

Section  1200.13(a)(2) — (Prior  Written 
Approval  Required  for  Any  Extension  of 
the  Period  During  Which  Costs  May  Be 
Incurred) 

Pennsylvania  questioned  whether  this 
provision’s  reference  to  §  1200.31 
(extension  of  the  HSP)  applied  to 
projects  as  well  as  to  the  HSP,  and 
disagreed  with  any  interpretation  that 
would  require  all  active  projects  to  be 
terminated  and  restarted  due  to  the 
expiration  of  the  HSP.  A  request  for 
extension  of  the  HSP  necessarily  is  a 
request  for  extension  of  projects 
subsumed  under  the  HSP.  Specifically, 
the  State  is  requesting  approval  to 
continue  incurring  costs  for  projects 
under  the  HSP.  However,  there  is  no 
requirement  that  the  State  must 
terminate  and  restart  a  grantee’s  project, 
fit>m  a  State-level  approval  perspective. 
If  an  extension  is  obtained  or  the 
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project’s  continuation  is  rolled  into  the 
following  year’s  HSP,  such  action 
should  be  unnecessary.  The  termination 
of  one  year’s  HSP  and  the  beginning  of 
another  year’s  HSP  is  an  artifice 
imposed  by  the  Common  Rule  for 
Federal  accounting  purposes,  and  need 
not  affect  the  State’s  project  approval 
process.  This  point  is  further  discussed 
imder  the  heading  Extension  of  the  HSP. 
No  substantive  change  has  been  made  to 
the  paragraph,  thou^  an  editorial 
change  has  been  made  to  ensxire 
parallelism  with  adjacent  clauses. 

Ohio  thought  the  purpose  of  this 
provision  was  \mclear.  Recognizing  that 
the  typical  HSP  covers  an  annual 
period,  it  believed  it  to  be  understood 
that  movement  of  activity  firom  one 
grant  year  to  another  requires  Federal 
approval,  whereas  movement  within  a 
single  grant  year  does  not.  Ohio’s 
comment  is  only  partially  correct.  It  is 
correct  that  movement  of  activity  fi'om 
one  grant  year  to  another  requires  prior 
approval  under  this  rule.  However.  Ohio 
should  note  that  movement  within  a 
single  grant  year  may  also  require  prior 
approval,  as  provided  elsewhere  in  this 
section.  The  provision  at  issue  merely 
cross-references  §  1200.31,  which 
requires  prior  approval  for  extensions  of 
the  HSP,  and  is  included  so  that  all 
changes  are  referenced  conveniently 
under  one  section.  To  that  end,  a  new 
paragraph  (a)(3)  has  been  inserted  to 
cross-reference  §  1200.10(c)(2),  which 
requires  prior  approval  for  binding 
NHTSA  projects  beyond  three  years. 

Section  1200.13(a)(3) — (Prior  Written 
Approval  Required  for  Contracting  Out, 
Subgranting,  or  Otherwise  Obtaining 
Third  Party  Services  Central  to  the 
Purposes  of  the  HSP) 

Ohio,  Texas,  Pennsylvania,  and 
Maryland  objected  to  or  requested 
clarification  of  the  proposed  provision, 
which  they  viewed  as  unnecessarily 
intrusive  and  burdensome.  Ohio  agreed, 
however,  that  any  work  authorized  by 
State  agreements  must  appear  in  ^e 
HSP  prior  to  its  performance.  Maryland 
criticized  the  provision  for  apparently 
requiring  specific  additional  approval 
prior  to  ea^  subgrant  being  awarded. 
The  provision  has  been  deleted  as 
vmnecessary,  because  appropriate 
Federal  oversight  is  affo^ed  by  the 
restrictions  of  §  1200.13(a)(5). 

Section  1200.13(a)(4) — (Prior  Written 
Approval  Required  for  Changes  in  Key 
Persons  Specified  in  the  HSP) 

Ohio  and  Maryland  questioned  the 
need  for  this  requirement,  and  Texas 
sought  clarification.  The  agencies 
recognize  that  the  requirement  is 
confiising,  because  specific  persons  are 


not  generally  identified  in  the  HSP.  'The 
reqiiirement  was  intended  to  cover 
those  rare  occasions  on  which  an 
activity  might  be  approved  precisely 
because  of  the  participation  of  imiquely 
qualified  named  personnel.  However, 
such  cases  may  be  accommodated  under 
the  conditional  approval  procedures  of 
$  1200.11(b).  Consequently,  the 
provision  has  been  deleted  as 
superfluous. 

Section  1200.13(a)(5) — (Prior  Written 
Permission  for  any  Change  in  the  Scope 
or  Objectives  of  a  Project) 

In  the  NPRM,  the  word  “of’  was 
inadvertently  substituted  for  the  word 
"or”  in  two  places  in  the  introductory 
paragraph.  The  provision  should  have 
read:  “(5)  Any  change  in  the  scope  or 
objectives  of  a  project.  For  the  purposes 
of  this  paragraph,  each  of  the  following 
shall  be  considered  a  change  in  scope  or 
objectives:  *  *  *” 

Pennsylvania  thought  the  provision 
was  ambiguous,  due  to  the  appearance 
of  both  the  terms  “project”  and 
“program  area,”  and  asked  whether  the 
ten  percent  rule  for  changes  applied  at 
the  project  level  or  only  at  the  program 
area  level.  The  ten  percent  threshold  is 
intended  to  apply  at  the  program  area 
level  (i.e.,  the  movement  of  funds 
between  program  areas  requires  prior 
approval  when  the  ten  percent 
t^shold  is  exceeded  for  either  the 
gaining  or  losing  program  area).  The 
agencies  agree  with  Pennsylvania  that 
the  choice  of  terminology  does  not  make 
this  result  clear.  Consequently,  we  have 
streamlined  the  provision  concerning 
the  ten  percent  threshold  and  it  now 
appears  as  new  paragraph  (a)(4), 
without  the  introductory  text 
concerning  changes  in  scope  or 
objectives  of  a  project.  This  should 
greatly  simplify  the  provision’s 
application.  We  have  also  clarified  that 
the  threshold  is  based  on  the  level  of 
Federal  funding,  based  on  the  amoimts 
identified  in  the  updated  HS  Form  217 
required  under  new  §  1200.12(d).  The 
“scope  or  objectives”  language, 
concerning  approval  of  changes  at  the 
project  level,  appears  in  a  subsequent 
paragraph,  as  discussed  below. 

Texas  thought  the  ten  percent 
threshold  was  more  restrictive  than 
required  by  law.  In  1981,  Congress 
passed  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35.  95  Stat.  357),  which  directed  the 
agencies  to  conduct  a  rulemaking 
process  to  determine  those  State  and 
local  highway  safety  programs  most 
effective  in  r^ucing  accidents,  injuries, 
and  fatalities.  As  a  result  of  that 
rulemaking  process,  the  so-called 
“national  priority  program  areas”  have 


been  identified  in  part  1205  of  this 
chapter.  Congress  contemplates  that 
careful  attention  and  oversight  will  be 
devoted  to  program  areas.  The  agencies 
view  cumulative  changes  affecting  over 
ten  percent  of  the  funding  of  a  program 
area  as  a  sufficiently  major  change  to  the 
HSP  to  require  prior  Federal  approval. 

We  believe  this  requirement  strikes  the 
proper  balance  between  State  flexibility 
and  adequate  stewardship  of  Federal 
'funds. 

Maryland  commented  that  the  use  of 
absolute  rather  than  net  values  to 
determine  the  threshold  for  requiring 
approval  of  changes  did  not  make  sense. 
Tlie  use  of  absolute  values  was  intended 
to  trigger  prior  approval  for  changes  on 
the  basis  of  fiequency  of  fund 
movements  as  well  as  absolute 
magnitude.  The  agencies  reasoned  that 
frequent  small  changes  in  a  program 
area’s  funding  (regaMless  of  direction) 
could  have  as  significant  an  impact  as 
net  changes  in  magnitude,  and  were 
therefore  equally  appropriate  for  Federal 
approval.  However,  in  the  interest  of 
simplification  and  in  order  to  afford  the 
States  wider  latitude,  we  have  removed 
the  absolute  value  method  of  calculating 
changes.  The  amended  language  in  new 
paragraph  (a)(4)  requires  prior  approval 
of  changes  which,  when  cumulated  by 
simple  addition,  result  in  a  net 
movement  of  funds  (increase  or 
decrease)  exceeding  ten  percent  of  the 
approved  Federal  fading  for  the 
program  area.  Once  the  threshold  is 
reached,  all  subsequent  fund 
movements  require  prior  approval  (even 
if  subsequent  cumulation  causes  a  dip 
below  the  threshold). 

Ohio  questioned  the  meaning  of 
paragraphs  (a)(5)(i)  and  (ii),  in  light  of 
the  existing  requirement  to  document 
all  obligations  of  funds  to  and/or 
movement  of  funds  between  program 
areas  by  submission  of  HS  Forms  62  and 
217.  (As  previously  noted,  there  is  no 
longer  a  requirement  to  submit  HS  Form 
62  for  the  section  402  program.)  The 
documentation,  as  distinguished  from 
prior  approval,  of  fund  movements 
between  program  areas  is  an 
independent  accounting  requirement 
which  applies  whether  or  not  the  ten 
percent  threshold  has  been  reached. 
Paragraph  (a)(5)(i)  (now  (a)(4))  would,  in 
addition,  require  Federal  approval 
before  funds  are  moved  when  the  ten 
percent  threshold  has  been  exceeded. 

As  discussed  below,  paragraph  (a)(5)(ii) 
has  been  deleted. 

Maryland  was  unsure  of  the  meaning 
of  the  term  “training  allowance”  in 
paragraph  (a)(5)(ii)  and  asked  for 
clarification.  The  provision  was 
intended  to  apply  the  ten  percent 
threshold  to  changes  in  budgeted 
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training  funds  supporting  a  program 
area.  However,  it  has  been  <^leted  as 
superfluous,  since  such  changes  would 
be  captxired  under  the  procedures  of  the 
ten  percent  threshold  (new  paragraph 
(aK4)). 

The  NAGHSR  thought  that  paragraph 
(a)(5Miii).  which  concerns  approvd  of 
proj^-level  changes,  was  written  Car 
too  broadly,  and  would  create  the 
potential  for  tremendous  variation  in 
program  implementation  by  different 
Regional  Administrators.  NAGHSR 
strongly  recommended  that  changes  in 

Ce  limited  to  those  triggering  t^e  ten 
percent  threshold.  Pennsylvania. 
Maryland,  and  California  urged  that  all 
Federal  review  be  limited  to  the 
program  area  level,  arguing  that  written 
approval  at  the  project  level  would  be 
unnecessarily  burdensome  and  would 
curtail  the  State’s  flexibility.  Maryland 
observed  that  projects  ohm  are  refined 
at  the  time  a  proj^  agreement  is 
prepared,  and  sometimes  scaled  back  if 
insufficient  funds  are  available. 

Maryland  also  thought  project  level 
approval  would  deter  adoption  of  multi- 
yw  HSPs,  discourage  specificity  in  the 
HSP,  and  encourage  inconsistencies 
across  r^ons. 

As  explained  above,  the  ten  percent 
threshold  does  not  apply  at  the  project 
level.  However,  the  agcmcies  believe  that 
a  redirection  of  the  buic  goals  nr  effort 
underlying  a  Federally-funded  project, 
irrespective  of  fond  movements,  is  an 
important  Federal  concern,  because  it 
changes  the  assumptions  upon  which 
the  grant  agreement  is  based.  The 
Federal  Government  must  have  the 
means  to  ensure  that  its  fonds  are  not 
being  e)q>ended  for  purposes  other  than 
those  under  agreement  Conseqiiently. 
the  requirement  for  prior  approval  of 
project-level  changes  that  alter  the  very 
nature  of  the  project  has  been  retained. 
However,  we  have  restated  it  in  terms  of 
“scope  or  objectives,”  as  it  appears  in 
the  Common  Rule  and  in  the 
introductory  text  of  para^ph  (aK5)  in 
the  NPRM.  We  have  also  indud^  foe 
parenthetical  remark  that  appears  in  foe 
Common  Rule  to  clarify  that  foe 
provision’s  application  is  independent 
of  fund  movement  restrictioiu^  'Ilie 
requirement  appears  as  new  paragraph 
(a)(5),  and  old  paragraph  (a)(5}(iii)  has 
been  deleted. 

Maryland’s  specific  concerns  ignore 
foe  need  for  balance  between  the  States' 
flexibility  and  foe  Federal  Government's 
oversight  The  fact  that  projects 
sometimes  need  refinement  or  must  be 
scaled  back  by  foe  State  because  of 
insufficient  funds  has  no  relevance  to 
foe  determination  of  what  level  of  prior 
approval  is  necessary  for  Federal 


oversight  pu^roses.  Moreover,  we  are 
not  persu^ed  foat  the  prior  approval 
requirements  would  deter  adoption  of 
multi-year  H^s,  because  the  ^oioe  of 
HSP  document  does  not  affect  the  level 
of  review  to  which  a  highway  safety 
program  is  subject.  Similarly,  we  do  not 
see  how  the  level  of  review  of  changes 
would  influence  the  level  of  specificity 
in  foe  HSP.  An  HSP  with  insufficient 
spedficity  would  normally  trigger 
certain  remedial  requirements  under  the 
review  and  approval  procedures  of 
§  1200.U;  it  has  little  to  do.  in  the  first 
instance,  urith  foe  “Changes" 
provisions. 

In  response  to  the  NAGHSR’s  and 
Maryland's  concerns  about  r^ional 
variations  in  program  implementation, 
we  reiterate  that  reasonable  variations 
are  to  be  expected  and  are  desirable  in 
light  of  differing  State  needs.  We  do  not 
anticipate  that  the  provision  will  be 
abused  by  regional  officials,  but  remind 
NAGHSR  that  appeal  li^ts  are  afforded 
elsewhere  under  this  rule. 

Changes  (General) 

South  (Carolina  commented  that  the 
rule  should  authorize  foe  Governor's 
Representative  to  make  prqgraiiunatic 
changes  involving  a  subgrantee 
(presumably  without  prior  Federal 
approval),  provided  there  is  no  conflict 
with  $  1200.13(a)  or  §  1200.31  and  no 
change  in  foe  type  of  equipment 
needed.  There  is  no  ne^  for  such  a 
provision  in  foe  rule.  The  Governor's 
Representative  is  fiee  to  make  any 
programmatic  changes  in  the  State's 
highway  safety  program,  provided  they 
do  not  conflict  with  this  rule  or  other 
applicable  law. 

Equipment  (Section  1200^1) 

South  Carolina.  Kentudcy,  and 
Or^on  were  concerned  that  there  were 
no  criteria  governing  what  equipment  is 
eligible  for  fundii^.  As  discuss^  under 
foe  heading  Regional  Uniformity, 
substantive  funding  criteria  are  beyond 
foe  scope  of  this  rule.  The  equipment 
provisions  speak  only  to  title,  use. 
management,  and  disposition.  However, 
cost  principles  and  ofoer  funding 
criteria  appear  in  ofoer  documents, 
including  Office  of  Management  and 
Budget  circulars  and  Federal 
regulations.  These  criteria  apply 
according  to  the  identity  of  foe 
particular  grantee,  subgrantee,  or 
contractor,  and  are  referenced  in  the 
Common  Rule  at  49  CFR  1B.22. 
Additional  criteria  are  contained  in 
applicable  agency  Orders.  To  clarify  that 
these  provisions  remain  folly 
applic^le,  a  sentence  has  been  added  to 
§  1200.20. 


Oregon  sought  clarification  of 
“equipmmit  inventory.''  Ohio  viewed 
the  equipment  provisions  as  reasonable, 
but  reserved  the  ri^t  to  track  foe  use  of 
non-major  equipment  and  to  adopt  the 
$5,000  threshold.  In  eccordanoe  with 
the  provisions  of  this  section,  the  $5,000 
threshold  as  the  distinction  between 
major  and  non-major  equipment.  The 
rule  does  not  impose  any  restriction  on  < 
or  otherwise  interfere  with  State 
inventory  procedtires.  To  the  contrary,  it 
subjects  foe  management  and 
disposition  of  equipment  (except 
Federally-owned  equipment  and 
equipment  for  whiifo  foe  Government 
has  reserved  foe  right  to  transfer  title- 
see  below)  to  State  law.  Consequently, 
a  State  is  free  to  track  equipment  under 
its  own  procedures.  Ohio  does  not  need 
to  elect  to  adopt  the  $5,000  threshold. 

In  accordance  with  foe  provisions  of 
this  section,  the  $5,000  threshold  is 
assumed  unless  a  State  elects  to  use  a 
stricter  threshold  under  applicable  State 
laws. 

To  clarify  that  Federal  procedures 
apply  to  the  management  and 
disposition  of  all  Federally-owned 
equipment  and  to  the  disposition  of  all 
equipment  for  which  the  Government 
has  reserved  the  right  to  transfer  title, 
these  provisions  have  been  restated 
outside  the  paragraph  concerning  major 
equipment,  where  they  appeared  in  the 
NPRM.  As  originally  set  forth,  they 
conveyed,  inaccurately,  that  Federal 
procedures  applied  in  such  cases  only  if 
the  items  constituted  major  equipment 

Virginia  commented  that  allowing 
States  to  tise  their  own  thresholds  to 
define  equipment  would  result  in  a  lack 
of  uniformity  in  inventory  procedures, 
and  recommended  a  universal 
application  of  the  $5,000  threshold.  'Ihe 
agencies  recognize  that  the  use  of 
varying  State  thresholds  makes 
uniformity  unattainable  in  this  area. 
However,  we  are  bound  by  the 
Federalism  provisions  of  the  Common 
Rule,  which  this  rule  implements. 

Under  those  principles,  foe  Federal 
Government  defers  to  State  law 
concerning  the  management  and 
disposition  of  equipment  (except 
Federally-owned  equipment  and 
equipment  for  whidh  foe  right  to 
transfer  title  has  been  reserved),  and 
allows  a  State  foe  option  to  use  its  own 
definition  of  equipment,  provided  such 
definition  would  at  least  include  all 
items  falling  within  foe  Federal 
definition.  Absent  a  written  election  to 
use  the  State  definition,  however,  the 
$5,000  threshold  would  apply  under  the 
provisions  of  this  section. 
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Vouchers  and  Project  Agreements 
(Section  1200.22) 

Texas  requested  clarification  as  to 
which  project  agreements  would  be 
required  to  accompany  each  voucher 
under  §  1200.22.  Maryland, 
Massachusetts,  and  Virginia  believed 
that  the  requirement  to  submit  project 
agreements  was  unnecessary  and 
burdensome.  Massachusetts  noted  that 
project  agreements  are  available  for 
review  at  the  State  highway  safety 
office.  To  alleviate  the  potential  for 
imdue  burden,  the  agencies  have 
decided  to  delete  the  requirement  that 
project  agreements  accompany  each 
voucher.  However,  we  have  substituted 
new  language  requiring  each  State  to 
make  project  agreements  available  for 
review  upon  request.  Access  to  this 
information  is  needed  to  insure  that 
Federal  funds  are  being  expended  for 
approved  purposes,  and  to  track  other 
restrictions,  such  as  the  project  length 
limitation  and  the  requirement  for  prior 
approval  of  changes  in  scope  or 
objectives.  In  response  to  Texas’  request 
for  clarification,  the  term  ’’project 
agreement”  has  been  added  to  the 
definitions  under  §  1200.22. 

Program  Income  (Section  1200.23) 

Oregon  requested  clarification  of 
program  income,  as  it  relates  to 
subgrants  awarded  by  the  State  highway 
safety  office  to  State  and  local  agencies. 

It  believes  that  fiscal  records  for  those 
subgrants  should  clearly  show  amount 
and  source  of  program  income  and  now 
it  is  expended.  The  agencies  agree  that 
States  and  their  subgrantees  must  be 
accountable  for  program  income.  To  that 
end,  a  requirement  has  been  added  to 
the  Annual  Evaluation  Report,  as 
discussed  under  that  heading,  for  the 
State  to  identify  any  program  income 
generated  under  a  project  and  how  such 
income  was  used. 

Appeals  (Section  1200.25) 

Several  commenters  expressed 
support  for  the  NHTSA  appeals 
provision.  Texas  urged  that  similar 
provisions  be  added  for  the  FHWA  and 
for  appeals  needing  joint  resolution.  The 
recommendation  for  an  FHWA  appeals 
provision  has  been  adopted,  and  the 
section  has  been  modified  accordingly. 
The  NHTSA  appeals  official  has  been 
changed  from  the  Deputy  Administrator 
to  the  Associate  Administrator  for 
Regional  Operations.  We  do  not  adopt 
the  recommendation  for  a  joint  appeals 
process,  as  the  NHTSA  and  the  FHWA 
bear  independent  responsibility  for 
approving  activities,  depending  on 
which  agency’s  funds  are  involved. 


Extension  of  the  HSP  (Section  1200.31) 

Kentucky  and  South  Carolina 
requested  ^at  a  provision  be  included 
allowing  the  Governor’s  Representative 
to  extend  grants,  provided  extension  do 
not  exceed  the  Federal  fiscal  year  or  any 
extension  granted  by  the  approving 
authority.  No  such  provision  is  needed, 
as  the  Governor’s  Representative  is  free 
to  extend  grants  under  an  active  HSP, 
provided  the  extension  would  not 
violate  the  NHTSA  project  length 
restrictions  or  any  conditions  imposed 
incident  to  the  extension  of  an  HSP. 

Maryland  stated  that  implementation 
of  the  HSP  would  be  facilitated  if 
project  periods  were  allowed  to 
correspond  with  the  calendar  year  and 
closeout  deadlines  were  revis^ 
accordingly.  However,  Maryland 
provided  no  explanation  as  to  why  it 
thought  HSP  implementation  would  be 
facilitated.  The  rule  anticipates  that 
projects  will  be  closed  out  ’’fiscally”  at 
the  end  of  the  grant  period,  unless  an 
extension  is  granted.  Work  on  a  project 
may  continue  beyond  one  grant  period 
under  an  extension  or  if  the  project  is 
carried  forward  into  the  next  grant 
period,  but  ’’fiscal”  closeout  must  still 
take  place  to  separate  one  grant  period’s 
activity  from  the  next  for  Federal 
accounting  purposes.  Where  projects  are 
carried  forward.  States  will  need  to 
obtain  the  concurrence  of  grantees  to 
abide  by  the  terms  of  the  original  grant 
in  the  new  grant  period.  The  procedure 
remains  the  same  whether  the  grant 
period  is  the  Federal  fiscal  year  or  any 
other  accounting  period.  Consequently, 
we  are  aware  of  no  facilitation  that 
would  occur  from  a  change  to  calendar 
year  accounting.  We  do  not  adopt  the 
comment,  as  section  402  program  funds 
are  made  available  by  Congress  on  a 
Federal  fiscal  year  basis. 

Final  Voucher  and  Project  Reports 
(Section  1200.32) 

Maryland  questioned  the  need  for 
submission  of  individual  project  reports 
with  the  final  voucher  under  §  1200.32. 
In  order  to  streamline  the  closeout 
process  and  reduce  the  burden  to  the 
States,  the  agencies  have  decided  to 
delete  the  requirement  for  the 
submission  of  project  reports.  Instead, 
the  States  will  provide  the  relevant 
information  in  their  Annual  Evaluation 
Reports.  The  language  of  §  1200.32  has 
been  changed  to  remove  the  project 
report  requirement,  and  the  language  of 
§  1200.33  now  includes  certain 
additions  to  the  Annual  Evaluation 
Report,  as  discussed  under  that  heading. 

New  Jersey  argued  that  ninety  days  is 
insufficient  time  to  process,  audit,  and 
compile  final  vouchers,  due  to 


limitations  imposed  by  its  own  fiscal 
year,  its  accounting  system,  and  its  stafi 
size.  It  cited  examples  of  bills  that, 
imder  State  procedures,  would  not  be 
received  from  its  subgrantees  in  time  to 
process  for  closeout.  New  Jersey  also 
stated  that  the  requirement  that  closeout 
of  the  prior  year’s  HSP  coincide  with 
the  start-up  of  the  new  fiscal  year  would 
be  impossible  to  accomplish  in  an 
acceptable  manner,  because  of  stafi 
limitations  and  the  ninety-day  time 
frame.  The  agencies  do  not  believe  that 
three  months  is  an  imreasonable  amount 
of  time  to  allow  for  closeout  of  a  grant 
with  a  duration  of  only  one  year. 
Moreover,  the  workloads  associated 
with  the  closeout  of  a  prior  year’s  HSP 
and  the  start-up  of  a  new  fiscal  year  do 
not,  in  fact,  coincide.  The  HSP  for  the 
new  fiscal  year  is  required  to  be 
submitted  by  August  1  prior  to  the 
commencement  of  the  fiscal  year, 
whereas  closeout  activities  for  the  prior 
fiscal  year  need  not  be  completed  until 
the  following  December  31.  a  span  of 
five  full  months.  The  agencies 
recommend  that  New  Jersey  explore 
various  options  that  would  allow  it  to 
comply  with  these  requirements.  There 
are  other  States  whose  fiscal  year  differs 
from  the  Federal  fiscal  year,  and  we 
suggest  that  New  Jersey  consult  with 
them. 

Annual  Evaluation  Report  (Section 
1200.33) 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  urged  the  agencies  to 
retain  the  requirement  for  States  to 
include  statistical  evidence  of  recent 
trends  in  fatal,  injury,  and  property 
damage  crashes  in  their  Annual 
Evaluation  Report.  Advocates  believes 
that  imposing  the  requirement  for  its 
submission  only  in  the  subsequent  HSP 
is  not  a  sufficient  substitute,  l^ause 
programs  might  be  closed  out  and 
therefore  escape  statistical  evaluation  at 
that  time,  and  because  such  evaluation 
would  be  less  frequent  in  a  three-year 
HSP.  The  proposed  Annual  Evaluation 
Report  is  an  attempt  to  balance  a 
legitimate  Federal  need  for  program 
information  with  the  limited  staff 
resoiirces  of  the  States.  Other  avenues 
exist  for  obtaining  the  statistical 
information.  For  example,  the  States 
must  provide  trend  data  in  the  HSP  and 
cooperate  with  NHTSA  in  collecting 
data  for  the  Fatal  Accident  Reporting 
System.  The  agencies  believe  this  is 
sufficient.  We  do  agree  with  Advocates 
that  States  submitting  a  three-year  HSP 
should  still  be  required  to  provide  trend 
data  on  a  yearly  basis.  Language  has 
been  added  to  §§  1200.10(a)(2)  and 
(b)(2)  to  clarify  the  requirement  for 
submission  of  trend  data  in  the  HSP,  or 
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separately  if  the  State  has  elected  a 
three-year  HSP  cycle.  We  have  also 
changed  the  language  of  paragraph  (b)  of 
this  section  to  provide  foar  the 
submission  of  project  information  in  the 
Annual  Evaluation  Report,  because  of 
the  deletion  of  the  project  report 
requirement.  Finally,  we  have  inserted  a 
provision  requiring  the  reporting  of 
program  income  infonnation,  as 
previously  discussed.  These 
requirements  fully  meet  the  agencies’ 
infonnational  ne^. 

Maryland  argued  that  the  proposed 
sxibmission  date  does  not  allow  time  for 
accident  data  analysis,  which  it  collects 
on  a  calendar  year  basis,  it 
recommended  that  the  Annual 
Evaluation  Report  be  submitted  with  the 
subsequent  year  HSP  or  by  each  August 
1  for  States  submitting  a  three-year  HSP. 
New  Jersey  comments  that  ninety  days 
is  insufficient  time  to  accomplish  both 
fiscal  closeout  and  evaluation  reporting. 
The  Annual  Evaluation  Report  is  a 
measure  of  peifcnmance  and,  therefore, 
a  significant  part  of  the  closeout 
process.  For  ffiis  reason,  the  agencies 
decline  to  move  the  deadline  for  its 
submission  outside  of  the  closeout 
process.  Moreover,  early  submission  of 
the  report  will  assist  the  agencies  in 
their  reporting  duties  to  the  Congress. 
Much  of  what  Maryland  is  seeking  has 
been  accommodate,  since  trend  data 
need  only  be  submitted  with  the 
subsequent  year  HSP.  New  Jersey  is 
urged  to  explore  all  possible  avenues  for 
compliance. 

Disposition  of  Unexpended  Balances 
(Section  1200.34) 

In  the  NPRM,  the  NHTSA  proposed  to 
relax  the  requiremmit  that  unexpended 
funds  from  previous  years  could  only  be 
carried  frirward  into  program  areas  that 
existed  in  the  HSP  from  which  the 
funds  were  reprogrammed.  Ohio 
assumed  the  HS  Form  217,  tlw  Hi^way 
Safety  Program  Cost  Summary,  would 
thwefore  no  longer  require  a  distinction 
to  be  mcdntained  between  current  year 
and  prim:  year  funds.  The  requirement 
for  States  to  continuously  track  prior 
year  funds  has  been  removed.  However, 
all  carry-forward  funds  must  be 
identified  by  the  program  area  from 
which  they  are  removed  on  a  one-time 
basis,  as  they  are  brought  forward  from 
the  previous  fiscal  year.  This  is 
necessary  for  Federal  accounting 
purposes.  (Thereafter,  the  carry-forward 
runm  need  not  continue  to  be  so 
identified,  unless  they  were  q)ecially 
earmarked  by  the  Congress.  HS  Form 
217  has  been  revised  to  delete  the 
requirement  for  continuous  traddng  of 
carry-forward  funds.)  In  the  NPRM.  this 
requirement  was  inadvertently  included 


only  in  the  preamble.  It  has  been  added 
to  S  1200.34  to  clarify  that  it  is  a 
necessary  incident  to  the  closeout 
process. 

New  Jersey  requested  a  clear 
statement  that  any  unexpended  balances 
that  are  carried  forward  may  be 
reprogrammed,  at  the  discretion  of  the 
State,  under  pn^ram  areas  of  a  new 
HSP  CH*  the  next  year  of  a  continuing 
three-year  HSP.  The  conunent  has  not 
been  adopted.  Reprogramming  of 
unexpended  balances  is  subject  to  the 
approval  requirements  of  §  1200.11(b), 
as  stated  in  the  rule. 

Miscellaneous 

South  (Carolina  commented  that, 
because  many  States  have  delegated 
implementation  of  the  section  402 
program  to  lower  levels  of  State 
government,  ’’it  is  not  the  Governor’s 
program  and  the  Governor’s 
Representative  does  not  truly  represent 
the  Governor.”  The  statute  governing 
the  section  402  program  requires  the 
Governor  of  the  State  to  be  responsible 
for  administration  of  the  program,  and 
a  certification  to  that  effe^  is  made  by 
eadi  State  in  the  HSP.  Delegation  of  the 
day-to-day  responsibility  for  the 
program  to  a  lower  level  does  not  affect 
the  Governor’s  overall  responsibility  for 
the  program,  and  the  agencies  will 
continue  to  look  to  the  Governor  as  the 
individual  with  ultimate  State  authority. 

In  §  1200.3  of  the  NPRM,  the  term 
“carry-forward  funds”  was  defined  as 
“those  frmds  which  a  State  has 
obligated  but  not  expended  in  the  fiscal 
year  in  which  they  were  apportioned, 
that  are  being  reprogrammed  to 
complete  ongoing  activities.” 

The  agencies  have  deleted  the  phrase 
“to  complete  ongoing  activities”  from 
the  definition,  b^use  cany-forward 
funds  are  not  so  limited. 

Rulemaking  Analyses  and  Notices 
Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
prenaration  of  a  Federalism  assessment 
Hi^way  safety  is  a  national  concern, 
and  for  this  reason.  Congress  directed 
the  Secretary  of  Transportation  to 
ensure  the  implementation  of  effective 
State  highway  safety  programs.  In  this 
rule,  we  increase  the  flexibility  of  the 
States  by  implementing  die  procedures 
of  a  Common  Rule  for  ffie 
administration  of  grants  to  State  and 
local  governments  which  has  as  its  basis 
the  principles  of  Federalism.  The  latter 


rule  recognizes  that  States  possess 
unique  constitutional  authority, 
resources,  and  comp«>tence  to 
administer  national  grant  programs,  and 
provides  for  the  application  of  State 
laws  and  procedures  to  many  aspects  of 
grant  adniinistration. 

Economic  Impacts 

The  agencies  have  analyzed  the  effect 
of  this  action  and  determined  that  it  is 
not  “major”  within  the  meaning  of 
Executive  Order  12261  or  “significant” 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  rule  will  not  affect  the 
level  of  funding  available  in  the 
highway  safety  program,  or  othenvise 
have  a  significant  ecmiomic  impact,  so 
that  neither  a  Regulatory  Impact 
Analysis  nor  a  full  Regulatory 
Evaluation  is  required. 

Impacts  on  Small  Entities 

In  compliance  with  the  Regulatory 
FlexibiliW  Act.  the  agencies  have 
evaluated  the  effects  of  this  action  on 
small  entities.  Based  on  the  evaluation, 
we  certify  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  numb«r  of  sm^  entities. 
States  will  be  the  recipients  of  any 
funds  awarded  tmder  the  regulation 
and,  accordingly,  the  preparation  of  a 
Regulatory  Fleidbility  Analysis  is 
uimecessary. 

Environmental  Impacts 

The  agencies  have  analyzed  this 
action  for  the  purpose  of  compliance 
with  the  National  Environmental  Polky 
Act  and  have  determined  that  it  will  not 
have  a  significant  effect  on  the  human 
enviromnent 

Paperwork  Reduction  Act 

The  requirement  relating  to  this  rule, 
that  each  State  must  submit  a  Highway 
Safety  Plan  and  related  materials  to 
receive  secticm  402  grant  funds,  is 
considered  to  be  an  infonnation 
collection  rmniiremmit.  as  that  term  is 
defined  by  tlw  Office  of  Management 
and  Budgk  (C^fB)  in  5  CFR  part  1320. 

Accordingly,  this  information 
collection  requirement  has  been 
submitted  to  and  approved  by  OMB, 
pursuant  to  the  prorisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.).  The  requirement  has  been 
approved  through  July  31, 1995;  OMB 
Centred  No.  2127-0003.  Tlie  agencies 
are  currently  meking  approval  for  an 
amended  infonnation  collection 
requirement,  with  a  consolidated  form 
that  would  be  less  burdensome. 
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Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  number 
contained  in  the  heading  of  this 
docmnent  can  be  \ised  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Parts  1200, 
1204,  and  1205 

Qrant  programs — transportation, 
Highway  saMy. 

For  the  reasons  set  out  in  the 
preamble,  title  23,  chapter  n  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

1.  Subchapter  A,  part  1200,  is  added 
to  read  as  follows: 

SUBCHAPTER  A^-PROCEOURES  FOR 
STATE  HIGHWAY  SAFETY  PROGRAMS 

PART  1200— UNIFORM  PROCEDURES 
FOR  STATE  HIGHWAY  SAFETY 
PROGRAMS 

Subpart  A— General 

Sec. 

1200.1  Purpose. 

1200.2  Applicability. 

1200.3  Definitions. 

Subpart  B— The  Highway  Safely  Plan 

1200.10  Preparation  and  submission. 

1200.11  Review  and  approvaL 

1200.12  Apportionment  and  colligation  of 
Federal  fimds. 

1200.13  Changes. 

Subpart  C— Implementation  and 
Management  of  the  Highway  Safety 
Program 

1200.20  General. 

1200.21  Equipment. 

1200.22  Vou<^as  and  pro)e<0  agreements. 

1200.23  Program  incoma 

1200.24  Complianca 

1200.25  Appeals. 

Subpart  D—Cloaeout 

1200.30  Expiration  of  the  HSP. 

1200.31  Extension  of  the  H^. 

1200.32  Final  voucher. 

1200.33  Aimual  evaluation  report 

1200.34  Disposition  of  uneiqpended 
balances. 

1200.35  Post-grant  ad|ustmenta 

1200.36  Ccmtinuing  requirements. 
Authority:  23  U.S.C  402;  delegations  of 

authority  at  49  CFR  1.48  and  1.50. 

Subpart  A— General 
11200.1  Purpoee. 

This  part  establishes  the  requirements 
governing  submission  and  approval  of 
State  Midway  Safety  Plans  and 
prescribes  uniform  pnx^dures  for  the 


implementation  and  management  of 
State  highway  safety  programs. 

I1200J  Applicability. 

The  provisions  of  this  part  apply  to 
States  conducting  highway  safety 
programs  in  accordance  with  23  U.S.C. 
402,  beginning  with  Highway  Safety 
Plans  for  Fi8c:al  Year  1994. 

f  1200.3  Definitiona. 

As  used  in  this  subchapter — 

Annual  evaluation  report  means  the 
report  submitted  each  year  by  each  State 
which  descnibes  the  accomplishments  of 
its  highway  safety  program  for  the 
preceding  fiscal  year. 

Approving  official  means  a  Regional 
Administrator  of  the  Naticmal  Highway 
Traffic  Safety  Administration  for  issues 
concerning  NHTSA  funds  or  program 
areas  and  a  Division  Administrator  of 
the  Federal  Highway  Administration  for 
issues  cxmceming  FHWA  funds  or 
program  areas. 

Carry-forward  funds  means  those 
funds  which  a  State  has  obligated  but 
not  expended  in  the  fiscal  year  in  which 
they  were  apportioned,  that  are  being 
reprogramm^. 

Contract  authority  means  the 
statutory  language  which  authorizes  the 
agencies  to  enter  into  an  obligation 
without  the  need  for  a  prior 
appropriation  or  further  action  firom 
Congress.  When  exercised,  contract 
authority  creates  a  binding  obligation  on 
the  United  States  for  whim  Congress 
must  make  subsequent  appropriations 
in  order  to  liquidate  the  obligations 
incurred  pursuant  to  this  authority. 

Contractor  means  the  recipient  of  a 
contract  or  subcontract  under  the  HSP. 

FHWA  means  the  Federal  Highway 
Administration. 

Fiscal  year  means  the  Federal  fiscal 
vear,  consisting  of  twelve  months 
begiiming  each  October  1  and  ending 
the  following  September  30. 

Governor  means  the  Governor  of  any 
of  the  fifty  States,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
or  ffie  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Mayor  of  the 
District  of  Columbia,  or,  for  the 
application  of  this  part  to  Indians  as 
provided  in  23  U.S.C.  402(i),  the 
Secretary  of  the  Interior. 

Governor’s  Representative'means  the 
Govwnor’s  Representative  for  Highway 
Safety,  the  official  appointed  by  the 
Governor  to  implement  the  State’s 
highway  safety  program  or,  for  the 
application  of  this  part  to  Indians  as 
provided  in  23  U.S.C  402(i),  an  official 
of  the  Bureau  of  Indian  AfCairs  who  is 
duly  designated  by  the  Secretary  of  the 
Interior  to  implement  the  Indian 
highway  safety  program. 


Highway  Safety  Plan  or  HSP  means 
the  section  402  grant  application 
document  consisting  of  the  plan 
submitted  by  a  State  describing  the 
State’s  highway  safety  problems, 
identifyii^  countermeasures,  and 
detailing  ^  projects  the  State  plans  to 
imdertalm  which  implement  those 
coimtermeasures. 

Highway  safety  program  includes  all 
of  the  projects  plaimed  or  undertaken  by 
a  State  or  its  sxibgrantees  or  contractors 
to  address  hi^way  safety  problems  in 
the  State. 

Major  equipment  means  tangible, 
nonexpmidable,  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit,  or  such  other  definition 
as  a  State  may  elect  in  accordance  with 
the  procedures  in  §  1200.21(c)(1)  of  this 
part. 

National  Priority  Program  Area  means 
a  program  area  identifi^  in  $  1205.3  of 
this  chapter  as  eligible  for  F^eral 
funding  pursuant  to  23  U.S.C  402 
because  it  encompasses  a  major 
highway  safety  problem  which  is  of 
national  concern  and  for  which  effective 
countermeasures  have  been  identified. 

NHTSA  means  the  National  Highway 
Traffic  Safety  Administration. 

Non-major  equipment  means  all 
tangible,  personal  property  which  does 
not  meet  the  definition  of  major 
equipment,  including  supplies. 

Program  area  means  any  area, 
inclu^g  but  not  limited  to  a  National 
Priority  Program  Area,  which  is  eligible 
or  approved  for  Federal  funding 
pursuant  to  23  U.S.C  402. 

Program  income  means  gross  income 
received  by  the  State  or  any  of  its 
subgrantees  cmt  contractors  which  is 
dir^ly  or  indirectly  generated  by  a 
Federally-supported  project  during  the 
project  pOTformance  period. 

Projelct  means  any  of  the  activities 
proposed  or  implemented  under  an  HSP 
to  address  discrete  or  localized  highway 
safety  problems  felling  within  one  or 
more  program  areas. 

Project  agreement  means  the  written 
agreement  between  a  State  and  a 
subgrantee  or  contractor  under  which 
the  State  agrees  to  provide  section  402 
funds  in  exchange  for  the  suhgrantee’s 
or  contractor’s  performance  of  one  or 
more  projects  supporting  the  section 
402  program. 

Reprogramming  means  applying 
carry-forward  funds  to  projects  in  a 
fiscd  year  subsequent  to  the  one  for 
Mdiich  the  funds  were  originally 


23  of  the  United  States  Code. 

State  means  any  of  the  fifty  States  of 
the  United  States,  the  District  of 
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Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or,  for  the  application  of  this 
part  to  Indians  as  provided  in  23  U.S.C. 
402(i),  the  Secretary  of  the  Interior. 

Subgrantee  means  a  recipient  of  an 
award  of  financial  assistance  by  a  State 
in  the  form  of  money,  or  equipment  in 
lieu  of  money,  under  an  HSP. 

Subpart  B— The  Highway  Safety  Plan 

f  1200.10  Preparation  and  submission. 

(a)  Time  period  covered  by  the  HSP. 

(1)  Except  as  provided  in  paragraph 

(a)(2)  of  this  section,  a  State  shall  submit 
an  HSP  for  each  fiscal  year.  The  time 
period  for  which  the  State  shall  identify 
activities  to  address  highway  safety 
problems  under  each  such  HSP  shall  be 
one  fiscal  year,  unless  extended  in 
accordance  with  the  provisions  of 

§  1200.31  of  this  part. 

(2)  A  State  may  elect  to  submit  an 
HSP  once  every  three  fisqal  years, 
provided  advance  notice  is  given  to  the 
approving  officials.  (States  are 
encouraged  to  provide  notice  of  at  least 
90  days.)  The  time  period  for  which  the 
State  shall  identify  activities  to  address 
highway  safety  problems  under  each 
such  HSP  shall  be  three  consecutive 
fiscal  years,  unless  extended  in 
accordance  with  the  provisions  of 
§  1200.31  of  this  part.  Obligation  of 
Federal  funds  and  authority  to  incur 
costs,  however,  shall  be  based  on  each 
fiscal  year.  A  State  submitting  a  three- 
year  HSP  shall,  nevertheless,  submit  the 
trend  data  required  by  paragraph  (b)(2) 
of  this  section  on  August  1  of  each  year. 

(b)  Content  of  the  HSP.  Each  State’s 
HSP  shall  contain  the  following 
elements:  (1)  Certifications  and 
assurances.  A  statement  containing 
certifications  and  assurances  shall  be 
signed  by  the  Governor’s  Representative 
and  shall  satisfy  the  requirements  of  49 
CFR  part  18  and  other  applicable  law. 

A  sample  statement,  whi^  may  from 
time  to  time  be  amended  to  reflect 
changes  in  applicable  law,  shall  be 
made  available  by  each  approving 
official. 

(2)  Problem  identification  summary. 
The  problem  identification  summary 
will  highlight  highway  safety  problems 
throughout  the  State  and  briefly 
describe  the  coimtermeasures  the  State 
will  employ  to  address  these  problems. 

It  shall  be  supported  by  statistical 
evidence  of  recent  trends  in  fatal,  injury, 
and  property  damage  crashes. 

(3)  Description  of  and  justification  for 
program  areas  to  be  funded.  A  State 
may  identify  and  seek  funding  for 
projects,  and  related  equipment 
purchases,  within  any  National  Priority 


Program  Area  or  any  other  program  area. 
National  Priority  Program  Areas  are 
identified  in  §  1205.3  of  this  chapter. 
Other  program  areas  may,  fiom  time  to 
time,  be  identified  by  statute,  by  rule,  or 
by  a  State.  For  each  program  area  for 
which  Federal  funding  is  sought,  the 
following  procedures  shall  apply: 

(i)  For  National  Priority  Program 
Areas,  the  funding  procedures  at 

§  1205.4  of  this  chapter. 

(ii)  For  program  areas  identified  by 
statute,  the  funding  procedures 
prescribed  by  the  statute  and 
implementing  regulations  or,  in  the 
absence  of  prescribed  procedures,  the 
funding  procedures  at  §  1205.4  of  this 
chapter. 

(iii)  For  program  areas  identified  by  a 
State  and  not  falling  within  paragraphs 

(b)(3)(i)  or  (b)(3)(ii)  of  this  section,  the 
funding  procedures  at  §  1205.5  of  this 
chapter. 

(4)  Discussion  of  planning  and 
administration  needs.  Planning  and 
administration  needs  shall  be  discussed 
in  sufficient  detail  to  justify  proposed 
expenditures.  Proposed  and  actual 
expenditures  shall  comply  with  the 
Federal  contribution  and  State  matching 
requirements  of  part  1252  of  this 
chapter. 

(5)  Description  of  training  needs. 
Training  needed  to  support  or  further 
the  objectives  of  the  HSP  should  be 
described  in  adequate  detail  to  justify 
proposed  expenditures.  Only  training 
that  supports  or  furthers  the  objectives 
of  the  HSP  shall  be  eligible  for  funding. 

(6)  Supporting  financial  documenta¬ 
tion.  Financial  documentation  to  be 
submitted  with  the  HSP  shall  include 
the  Highway  Safety  Program  Cost 
Summary  (HS  Form  217)  reflecting  the 
State’s  proposed  allocation  of  funds 
(including  estimated  carry-forward 
funds)  among  program  areas  and  for 
planning  and  administration  needs, 
completed  in  accordance  with  the 
form’s  written  instructions,  and  such 
other  financial  documentation  as  may 
be  required  by  law.  A  State  electing  to 
submit  a  three-year  HSP  shall  include 
with  the  HSP,  one  completed  HS  Form 
217  for  each  of  the  fiscal  years  covered 
by  the  three-vear  HSP. 

(c)  Special  funding  conditions.  The 
planning  and  contents  of  an  HSP  shall 
reflect  the  following  funding 
requirements: 

(1)  Political  subdivision  participation. 
Proposed  expenditures  under  the  HSP 
shall  comply  with  the  requirements  for 
political  subdivision  participation 
contained  in  part  1250  of  this  chapter. 

(2)  NHTSA  project  length.  NHTSA 
funding  support  under  the  section  402 
program  for  a  specific  project  imder  an 
HSP  shall  ordinarily  not  exceed  three 


Years.  However,  a  funding  extension 
beyond  three  years  may  be  approved  in 
writing  by  the  NHTSA  approving 
official  on  a  year-by-year  Msis,  provided 
the  project  has  demonstrated  great  merit 
or  the  potential  for  significant  long- 
range  Mnefits  and  includes  a  cost 
assumption  plan  requiring,  at  a 
minimum,  35  percent  non-Federal 
support  for  the  fourth  year  and  50 
percent  non-Federal  support  for  each 
year  thereafter.  A  denial  of  a  project 
funding  extension  shall  be  in  writing  by 
the  NOTSA  approving  official  and  shall 
be  subject  to  the  appeal  procedures  of 
§  1200.25  of  this  (Mil.  The  project  length 
requirements  are  not  applicable  to 
planning  and  administration  activities; 
program  management  (e.g.,  program  area 
coordinators’  or  managers’  oversight  of 
the  continuing  development, 
implementation  and  evaluation  of  402 
or  related  State/locally  supported 
activities);  mandatory  (earmarked) 
programs;  training  projects  which 
support  activities  within  an  identified 
program  area;  or  other  activities  which 
are  required  by  Federal  statute. 

(d)  Due  date.  'The  completed  HSP 
must  be  received  by  the  approving 
officials  no  later  than  Au^st  1 
preceding  the  fiscal  year  to  which  it 
applies  or,  in  the  case  of  a  3-year  HSP, 
no  later  than  August  1  preceding  the 
first  year  to  whi^  it  applies.  For  a  State 
operating  under  a  3-year  HSP,  the  trend 
data  identified  in  §  1200.10(8)(2)  and 
(b)(2)  must  be  received  by  the  approving 
officials  on  a  yearly  basis  on  August  1, 
and  any  other  HSP  updates  for  the 
second  tmd  third  years  which  the  State 
elects  to  submit  must  be  received  by  the 
approving  officials  no  later  than  August 
1  preceding  the  fiscal  year  for  which  the 
updates  apply.  The  State  shall  furnish 
three  copies  of  its  HSP  (or  trend  data  or 
HSP  upaate,  as  appropriate)  to  each  of 
its  NHTSA  and  FHWA  approving 
officials.  Failure  to  meet  these  deadlines 
may  result  in  delayed  approvals. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2127-0003) 

f  1200.11  Review  and  approval. 

(a)  Review.  (1)  Each  approving  official 
shall  verify  that  each  HSP  complies 
with  the  basic  requirements  of  §  1200.10 

(b)  and  (c)  of  this  part.  Where  an  HSP 
is  foimd  not  in  compliance,  the 
approving  official  will  advise  the  State 
to  take  such  action  as  is  necessary  to 
bring  the  HSP  into  compliance. 

(2)  An  HSP  determined  to  satisfy  the 
basic  requirements  of  §  1200.10  (b)  and 

(c)  of  this  part  shall  be  further  reviewed 
to  ensure  mat  the  State  has  proposed  a 
highway  safety  program  which  justifies 
the  commitment  of  Federal  funds.  Each 
approving  official  shall  have  the 
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discretion  to  require  further  clarification 
or  amendment  of  any  portion  of  an  HSP 
which  does  not  ade^ately  establish  the 
existence  of  a  bona  fide  highway  safety 
problem,  the  selection  of 
coimtermeasures  and  pro)acts 
reasonably  calculated  to  address  the 
problem,  and  the  efficient  proposed  use 
of  Federal  funds. 

(3)  Each  approving  official  shall 
provide  States  with  reasonable  notice 
and  opportunity  to  amend  p<Htions  of 
HSPs  which  are  foimd  inadequate.  Such 
notice  and  opportunity  to  amend  shall 
facilitate  the  informal  resolution  of 
problems  in  the  HSP,  to  the  maximum 
extent  practicable,  before  the  time  by 
which  the  approving  official  must 
render  a  written  decision  under 
paragraph  (b)(2)  of  this  section. 

(b)  Approval/conditional  approval/ 
disapproval.  (1)  If  after  reasonable 
notice  and  opportunity  to  amend 
pursuant  to  paragraph  (a)(3)  of  this 
section,  the  approving  official 
determines  that  a  State  has  provided 
information  in  the  HSP  which  is 
inadequate  to  justify  a  proposed  use  of 
Federal  funds,  or  has  failed  to  comply 
with  other  requirements  of  this  part  or 
applicable  law,  the  approving  official 
shall  conditionally  approve  or 
disapprove  the  relevant  portion(s)  of  the 
HSP,  as  appropriate.  Otherwise,  the 
approving  official  shall  approve  the 
HSP,  except  that  in  no  case  dull  the 
approving  official  approve  an  HSP 
which  is  submitted  without  the 
statement  required  by  §  1200.10(b)(1)  of 
this  part  until  receipt  of  such  statement. 

(2)  Approval,  conditional  approval,  or 
disapproval  of  the  HSP,  in  whole  or  in 
part,  shall  be  in  writing,  dated,  cmd 
signed  by  the  approving  official(s),  and 
shall  be  sent  to  the  Governor,  with  a 
copy  to  the  Governor's  Representative, 
within  30  days  after  receipt  of  the  HSP 
by  the  agency,  unless  extended  by 
mutual  agreement  of  the  approving 
official(s)  and  the  Governor’s 
Representative. 

(3)  For  any  pmtion  of  the  HSP  which 
is  conditionally  approved  or 
disapproved,  a  detailed  explanation  of 
conditions  or  reasons  for  disapproval 
shall  be  provided  in  writing  by  the 
approving  official  to  the  Governor’s 
I^presentative.  Cmiditional  approval 
may  include  a  requirement  for  project 
by  project  approval  of  federally  fiinded 
activities. 

(4)  All  approvals  and  conditional 
approvals  sent  to  the  Governor’s 
Representative  shall  state  the  total 
Federal  dollar  amount  of  the  program 
approved  or  conditionally  approved  and 
smII  contain  the  following  statement: 

By  this  letter,  (STATBl's _ 

fisc^  year  19  Highway  Safety  Plan,  as 


submitted  on  (DATE) _ ,  to  hereby 

approved,  sul^ect  to  any  conditions  or 
limitations  set  forth  below.  This  approval 
does  not  constitute  an  obligation  of  Federal 
funds  for  the  fiscal  year  identified  above  or 
an  authorization  to  incur  costs  against  those 
funds.  The  obligation  of  section  402  program 
funds  against  the  approved  HSP  will  be 
effected  in  writing  by  the  NHTSA/FHWA 
AdministratcM',  as  appropriate,  at  the 
commencement  of  the  fiscal  year  identified 
above.  However,  Federal  funds 
reprogrammed  from  a  prior-year  HSP  will  be 
available  for  immediate  use  by  the  State 
under  the  approved  HSP  on  October  1. 
Reimbursement  will  be  contingent  upon  the 
submission  of  an  updated  HS  Form  217, 
consistent  with  the  requirements  of  23  CFR 
1200.12(d),  within  30  days  after  either  the 
beginning  of  the  fiscal  year  identified  above 
or  the  date  of  this  letter,  whichever  to  later. 

11200.12'  Apportionment  and  obligation  of 
Federal  furtde. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  on  October  1  of  each 
fiscal  year  covered  by  an  HSP,  the 
NHTSA/FHWA  Administrator,  as 
appropriate,  shall,  in  vvriting,  distribute 
funds  available  for  obligation  under 
section  402  to  the  States  and  provide  a 
statement  of  any  conditions  or 
limitations  imposed  by  law  on  the  use 
of  the  funds. 

(b)  In  the  event  that  authorizations 
exist  but  no  applicable  appropriation  act 
has  been  enacted  by  October  1  of  a  fiscal 
year  covered  by  an  HSP,  the  NHTSA/ 
FHWA  Administrator,  as  appropriate, 
shall,  in  writing,  distribute  a  part  of  the 
funds  authorize  under  section  402 
contract  authority  to  ensure  program 
continuity  and  shall  provide  a  statement 
of  any  conditions  or  limitations 
imposed  by  law  on  the  use  of  the  funds. 
Upon  appropriation  of  section  402 
funds,  the  NHTSA/FHWA 
Administrator,  as  appropriate,  shall,  in 
writing,  promptly  adjust  the 
apportionment,  in  accordance  with  law. 

(c)  The  funds  distributed  under 
paragraph  (a)  or  (b)  of  this  section  shall 
be  available  for  expenditure  by  the 
states  to  satisfy  the  Federal  share  of 
expenses  under  an  approved  HSP,  and 
shall  constitute  a  contractual  obligation 
of  the  Federal  Government,  subject  to 
any  conditions  or  limitations  identified 
in  the  distributing  document  or  in  the 
written  explanation  of  conditions 
required  under  §  1200.11(b)(3)  of  this 
part,  and  not  exceeding  the  total  dollar 
amount  of  the  approv€d  or  conditionally 
aporoved  program  identified  in 

§  1200.11(b)(4)  of  this  part. 

(d) (1)  Notwithstanding  the  provisions 
of  paragraph  (c)  of  this  section, 
reimbursement  of  State  expenses  shall 
be  contingent  upon  the  submission  of  an 
updated  HS  Form  217,  within  30  days 
after  either  the  beginning  of  the  fiscal 


year  or  the  date  of  the  written  approval 
required  under  §  1200.11(b)  of  this  part, 
whichever  is  later.  A  State  submitting  a 
three-year  HSP  shall,  nevertheless, 
submit  the  updated  HS  Form  217  on  a 
yearly  basis. 

(2)  ’The  updated  HS  Form  217 
required  under  paragraph  (d)(1)  of  this 
section  shall  reflect  the  State’s 
allocation  of  section  402  funds  made 
available  for  expenditure  during  the 
fiscal  year,  including  known  carry- 
forwaM  fimds.  except  that — 

(i)  The  total  of  the  Federal  funds 
reflected  on  the  form  shall  not  exceed 
the  total  Federal  dollar  amount  of  the 
approved  program  identified  in 

§  1200.11(o)(4)  of  this  part;  and 

(ii)  None  of  the  federally  funded 
amounts  identified  under  any  of  the 
program  areas  on  the  form  shall  exceed 
the  federally  funded  amounts  identified 
under  the  same  program  areas  on  the  HS 
Form  217  submitted  under 

§  1200.10(b)(6)  of  this  part 

(3)  An  updated  HS  Form  217  not 
meeting  the  requirements  of  paragraph 
(d)(2)(i)  or  (d)(2)(ii)  of  this  section  shall 
be  accompanied  by  such  information  as 
is  necessary  to  explain  the  deviation 
and  shall  require  approval,  in  writing, 
by  the  approving  officials. 

i120ai3  Changes. 

(a)  Changes  requiring  prior  approval. 
Each  State  shall  wtain  the  written 
approval  of  the  approving  official  prior 
to  implementing  or  allowing 
subgrantees  or  contractors  to  implement 
any  of  the  following  changes: 

(1)  Any  revision  which  would  result 
in  the  need  for  additional  Federal 
funding  beyond  that  which  is  already 
obligated  or  approved  for 
reprogramming  imder  the  current  HSP; 

(2)  Any  extension  of  the  period  during 
which  costs  may  be  incurr^  under  an 
HSP,  as  provid^  in  §  1200.31  of  this 
part: 

(3)  Any  extension  of  the  length  of  a 
NHTSA  project  beyond  three  years,  as 
provided  in  §  1200.10(c)(2)  of  this  part; 

(4)  Any  movement  of  funds  into  or 
out  of  a  program  area  which,  either 
singly  or  netted  with  all  past 
movements  of  funds,  exceeds  ten 
percent  of  the  Federal  funding  for  the 
program  area  (e.g.,  8%  in 4-3%  out-t-7% 
in=12%  net  ftind  movement),  provided 
that — 

(i)  For  the  duration  of  the  HSP,  the  ten 
percent  threshold  for  each  program  area 
shall  be  based  on  the  total  Meraily 
funded  program  amounts  identifi^  on 
the  updated  HS  Form  217  required 
under  $  1200.12(d)  of  this  part,  without 
regard  to  amounts  contained  on  any 
later  submitted  or  approved  HS  Form 
217;  and 
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(ii)  Once  the  ten  percent  threshold  is 
exceeded  with  resi^  to  a  given 
program  area,  all  ^d  movements  made 
thereafter  with  respect  to  that  program 
area  reqiiire  prior  approval;  or 

(5)  Any  change  in  the  scope  or 
objectives  of  a  project  (regaraless  of 
whether  there  is  an  associated  fund 
movement  requiring  prior  approval). 

(b)  Approvm  procMures.  (1)  States 
shall  r^uest  prior  approval  for  changes 
by  submitting  a  written  request  to  the 
approving  official,  accompicmied  by  HS 
Form  217  and  such  other  information  as 
is  necessary  to  explain  the  proposed 
chanm. 

(2) ^e  approving  official  shall 
infficate  approval  in  writing  to  the 
Governor’s  representative,  normally 
within  10  working  days  after  receipt  of 
the  request. 

(3)  Subject  to  the  appeal  provisions  of 
§  1200.25  of  this  part,  the  approving 
official  may  disapprove  a  change  in 
writing,  with  a  brief  explanation  of  the 
reasons  therefor.  Any  such  disapproval 
shall  normally  be  made  within  10 
working  days  after  receipt  of  the 
reouest. 

(c)  Procedures  for  changes  not 
requiring  prior  approval.  States  shall 
provide  documentary  evidence  of 
changes  not  requiring  prior  approval  to 
the  approving  official  by  submitting  an 
amended  HS  Form  217  and  such  omer 
information  as  is  necessary  to  explain 
the  change. 

Subpart  C— Implementation  and 
Management  of  the  Highway  Safety 
Program 

{1200.20  General. 

Except  as  otherwise  provided  in  this 
subpart  and  subject  to  the  provisions 
herein,  the  requirements  of  49  CFR  part 
18  and  applicable  cost  principles  govern 
the  implementation  and  management  of 
State  highway  safety  programs  carried 
out  under  23  U.S.C.  402.  Cost  principles 
include  those  referenced  in  49  CFR 
18.22  and  those  set  forth  in  applicable 
Department  of  Transportation,  NHTSA, 
or  FHWA  Orders. 

i  1 200.21  Equipment 

(a)  All  equipment  (1)  Title.  Excrot  as 
provided  in  paragraphs  (a)(3)  and  (b)(1) 
of  this  section,  title  to  equipment 
acquired  imder  the  HSP  will  vest  upon 
acquisition  in  the  State  or  its 
submmitee,  as  appropriate. 

(2)  Use.  All  equipment  diall  be  used 
for  the  originally  authorized  grant 
purposes  for  as  long  as  needed  for  those 
purposes,  as  determined  by  the 
approving  officials,  and  neither  the 
State  nor  any  of  its  subgrantees  or 
contractors  shall  encumber  the  title  or 
interest  while  such  need  exists. 


(3)  Right  to  transfer  title.  The  NHTSA 
or  the  EHWA  may  reserve  the  right  to 
transfer  title  to  equipment  acqiii^ 
under  the  HSP  to  the  Federal 
Government  or  to  a  third  party  when 
such  third  party  is  othervdse  eligible 
under  existing  statutes.  Any  such 
transfer  shall  be  subject  to  ffie  following 
reouirements: 

(i)  The  property  shall  be  identified  in 
the  grant  or  otherwise  made  known  to 
the  State  in  writing: 

(ii)  The  NHTSA  or  the  FHWA,  as 
applicable,  shall  issue  disposition 
instructions  within  120  cdendar  days 
after  the  end  of  the  project  for  which  the 
property  was  acquired,  in  the  absence  of 
which  the  State  shall  follow  the 
applicable  procedures  in  49  CFR  part 
18. 

(b)  Federally-owned  equipment  In  the 
event  a  State  or  its  subgiratee  is 


Federal  Government; 

(2)  Management  shall  be  in 
accordance  with  Federal  rules  and 

Erocedures,  and  an  annual  inventory 
sting  shall  be  submitted; 

(3)  The  State  or  its  subjprantee  shall 
request  disposition  instructions  from 
NHTSA  or  FHWA,  as  appropriate,  when 
the  item  is  no  longer  needed  in  the 
promnm. 

(^  Major  equipment.  (1)  Choice  of 
definition.  A  State  may  elect  to  use  its 
own  definition  of  major  equipment, 
provided  such  definition  would  at  least 
include  all  items  captured  by  the 
definition  appearing  in  §  1200.3  of  this 
part.  Such  election  shall  be  made  in 
writing  by  the  Governor’s 
Representative  to  the  approving  official, 
in  the  absence  of  which  the  definition 
in  §  1200.3  of  this  part  shall  apply. 

(2)  Management  and  disposition. 
Subject  to  the  requirements  of 
paragraphs  (a)(2),  (b)(2),  and  (b)(3)  of 
this  section.  States  and  their  subgrantees 
and  contractors  shall  manage  and 
dispose  of  major  equipment  acquired 
imder  the  HSP  in  accordance  with  State 
laws  and  procedures. 

(d)  Non-major  equipment.  Subject  to 
the  reqiiirements  of  paragraphs  (a)(2), 
(b)(2),  and  (b)(3)  of  this  section  and 
except  as  otherwise  provided  in  49  CFR 
18.33,  States  and  their  subgrantees  and 
contractors  shall  manage  and  dispose  of 
non-major  equipment  acquired  under 
the  HSP  in  accordance  with  State  laws 
and  procedures. 

{1200.22  Vouchers  and  project 
agreements. 

Each  State  shall  submit  to  the 
approving  official  vouchers  for  total 
expenses  incurred,  regardless  of 
whether  the  State  receives  advance 


provided  federally-owned  equipment 
(1)  Title  shall  remain  vestM  in  the 


payments  or  is  reimbursed  for 
expenditures  under  the  HSP.  Copies  of 
the  project  agreement(s)  and  supporting 
documentation  for  the  vouchers,  and 
any  amendments  thereto,  shall  be  made 
available  for  review  by  the  approving 
official  upon  request. 

(a)  Content  of  vouchers.  At  a 
minimum,  each  voucher  shall  provide 
the  following  information  for  expenses 
claimed  in  each  prc^am  area: 

(1)  Program  Aroa/l^ject  Number, 

(2)  Federal  funds  obligated; 

(3)  Amount  of  Federal  funds  allocated 
to  local  benefit  (provided  mid-year  (by 
March  31)  and  with  the  final  voucher); 

(4)  Cumulative  Total  Cost  to  Date; 

(5)  Cumulative  Federal  Funds 

Blended; 

(6)  Previous  Amount  Claimed; 

(7)  Amount  Claimed  this  Period; 

(8)  Special  matching  rate  (i.e.,  sliding 
scale  rate)  authorized  imder  23  U.S.C 
120(a),  if  used,  determined  in 
accordance  with  the  applicable  NHTSA 
Order. 

(b)  Submission  requirements.  At  a 
minimum,  vouchers  shall  be  submitted 
to  the  approving  official  on  a  quarterly 
basis,  no  later  than  15  working  days 
after  the  end  of  each  quarter,  except  that 
where  a  state  receives  funds  by 
electronic  transfer  at  an  annudized  rate 
of  one  million  dollars  or  more,  vouchers 
shall  be  submitted  on  a  monthly  basis, 
no  later  than  15  working  days  after  the 
end  of  each  month.  Failure  to  meet 
these  deadlines  may  result  in  delayed 
reimbursement 

{1200.23  Program  Income. 

(a)  Inclusions.  Program  income 
includes  income  from  fees  for  services 
performed,  from  the  use  or  rental  of  real 
or  personal  property  acqxiired  with  grant 
funds,  from  the  sale  of  commodities  or 
items  fabricated  under  the  grant 
agreement,  and  from  payments  of 
principal  and  interest  on  loans  made 
with  ^tmt  funds. 

(b)  Exclusions.  Program  income  does 
not  include  interest  on  grant  funds, 
rebates,  credits,  discounts,  refunds, 
taxes,  special  assessments,  levies,  ^es, 
proceeds  from  the  sale  of  real  property 
or  equipment,  income  from  royalUes 
and  license  fees  for  copyrighted 
material,  patents,  and  inventions,  or 
interest  on  any  of  these. 

(c)  Use  of  program  income.  (1) 
Addition.  Piogi^  income  shall 
ordinarily  be  added  to  the  funds 
committed  to  the  HSP.  Such  prooam 
income  shall  be  used  to  further  the 
objectives  of  the  project  under  which  it 
was  generated. 

(2)  Cost  sharing  or  matching.  Program 
income  may  be  used  to  meet  cost 
sharing  or  matching  requirements  only 
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upon  written  approval  of  the  approving 
official.  Such  use  shall  not  increase  the 
commitment  of  Federal  funds. 

1 1 200.24  Compliance. 

Where  a  State  is  fovmd  to  be  in 
noncompliance  with  the  terms  of  the 
HSP  or  applicable  law,  the  approving 
official  may  apply  the  specitd 
conditions  for  ffi^-risk  grantees  or  the 
enforcement  procedures  of  49  CFR  part 
18,  as  appropriate  and  in  accordance 
with  their  terms. 

S  1200.25  Appeals. 

Review  of  any  written  decision  by  an 
approving  official  under  this  part, 
including  a  denial  of  a  funding 
extension  under  §  1200.10(c)(2)  of  this 
part,  a  disapproval  or  conditional 
approval  of  any  part  of  an  HSP  under 
§  1200.11(b)  of  tffis  part,  a  disapproval 
of  a  request  for  a  change  under 
§  1200.13(b)(3)  of  this  part,  and  a 
decision  to  impose  special  conditions  or 
restrictions  or  to  seek  remedies  under 
$  1200.24  of  this  part,  may  be  obtained 
by  submitting  a  written  appeal  of  such 
decision,  signed  by  the  Governor’s 
Representative,  to  the  approving  official. 
Such  appeal  shall  be  forwarded 
promptly  to  the  NHTSA  Associate 
Administrator  for  Regional  Operations 
or  the  FHWA  Regional  Administrator 
with  jurisdiction  over  the  specific 
division,  as  appropriate.  The  decision  of 
the  NHTSA  Associate  Administrator  or 
the  FHWA  Regional  Administrator  shall 
be  final  and  shall  be  transmitted  to  the 
Governor’s  Representative  through  the 
cognizant  approving  official. 

Subpart  D— Closeout 

11200.30  Expiration  of  the  HSP. 

Unless  extended  in  accordance  with 
the  provisions  of  §  1200.31  of  this  part, 
a  one-year  HSP  shall  expire  on  the  last 
day  of  the  fiscal  year  to  which  it 
pertains  and  a  three-year  HSP  shall 
expire  on  the  last  day  of  the  third  fiscal 
year  to  which  it  pertains.  The  State  and 
its  subgrantees  and  contractors  may  not 
incur  costs  past  the  expiration  date. 

S  1200.31  Extension  of  the  HSP. 

Upon  written  request  by  the  State, 
specifying  the  reasons  therefor,  the 
approving  official  may  extend  the 
expiration  date  for  some  portion  of  an 
HSP  by  a  maximum  of  90  days.  The 
approval  of  any  such  request  for 
extension  shall  be  in  writing,  shall 
specify  the  new  expiration  date,  and 
shall  be  signed  by  the  approving  official. 
If  an  extension  is  granted,  the  State  and 
its  subgrantees  and  contractors  may 
continue  to  incur  costs  under  the  HSP 
until  the  new  expiration  date,  and  the 
due  dates  for  other  submissions  covered 


by  this  subpart  shall  be  based  upon  the 
new  expiration  date.  However,  in  no 
case  shall  any  extension  be  deemed  to 
authorize  the  obligation  of  additional 
Federal  funds  beyond  those  already 
obligated  to  the  State  by  the  Federd 
Government,  nor  shall  any  extension  be 
deemed  to  extend  the  due  date  for 
submission  of  the  annual  evaluation 
report.  Only  one  extension  shall  be 
allowed  for  each  HSP. 

11200.32  nnal  voucher. 

Each  State  shall  submit  a  final 
voucher  which  satisfies  the 
requirements  of  §  1200.22(a)  of  this  part 
within  90  days  after  the  expiration  of 
each  fiscal  year,  unless  extended  in 
accordance  with  the  provisions  of 
§  1200.31  of  this  part.  The  final  voucher 
constitutes  the  final  financial 
reconciliation  for  each  one-year  HSP  or 
for  each  year  of  a  three-year  HSP. 

5 1 200.33  Annual  evaluation  report 

Within  90  days  after  the  expiration  of 

the  fiscal  year,  each  State,  whether 
operating  under  a  one-year  or  a  three- 
year  HSP,  shall  submit  to  the  approving 
official  an  annual  evaluation  report 
describing  the  accomplishments  of  the 
highway  safety  program  under  the  HSP 
for  that  fiscal  year.  The  report  shall 
include  the  following  information: 

(a)  Statewide  overview.  A  three  to  five 
page  overview  of  statewide 
accomplishments  in  highway  safety, 
regardless  of  funding  source: 

(b)  Report  by  program  area.  For  each 
funded  program  area,  a  description  of 
individual  projects  conducted 
thereimder,  detailing  costs  and 
accomplishments  (and  status  if  a  project 
has  not  been  completed),  identifying 
progress  toward  self-sustainment  and 
contributions  of  independent  groups, 
and  including  an  accounting  for  any 
program  income  earned  or  used  under 
the  project; 

(c)  Legislative  and  administrative 
accomplishments.  A  discussion  of 
significant  legislative  and 
administrative  accomplishments  which 
promoted  the  goals  of  highway  safety; 
and 

(d)  Status  of  remedial  actions.  An 
evaluation  of  the  progress  the  State  is 
making  in  correcting  deficiencies 
identified  through  program  and 
financial  management  reviews 
conducted  by  the  approving  officials  or 
by  the  State. 

f  1 200.34  Diapoahion  of  unexpended 
balancea. 

Any  funds  which  remain  unexpended 
after  reconciliation  of  the  final  voucher 
shall  be  carried  forward,  credited  to  the 
State’s  highway  safety  account  for  the 


new  fiscal  year,  and  made  immediitely 
available  for  reprogramming  under  a 
new  HSP  or  imder  the  next  year  of  a 
continuing  three-year  HSP,  subject  to 
the  approval  reqviirements  of 
$  1200.11(b)  of  ^s  part.  Carry-forward 
funds  must  be  identified  by  the  program 
area  from  which  they  are  removed  when 
they  are  reprogrammed  firom  the 
previous  fiscal  year.  Once  so  identified, 
such  funds  are  available  for  use  without 
regard  to  the  promam  area  from  which 
they  were  carried  forward,  unless 
specially  earmarked  by  the  Congress. 

1 1 200.35  Poat-grant  adjuatmanta. 

The  closeout  of  an  HSP  does  not  affect 
the  abiUty  of  NHTSA  or  FHWA  to 
disallow  costs  and  recover  funds  on  the 
basis  of  a  later  audit  or  other  review  or 
the  State’s  obligation  to  return  any 
funds  due  as  a  result  of  later  refunds, 
corrections,  or  other  transactions. 

11200.36  Continuing  raqulremante. 

The  following  provisions  shall  have 
continuing  applicability, 
notwithstanding  the  closeout  of  an  HSP: 

(a)  The  requirement  to  use  all 
equipment  for  the  originally  authorized 
grant  piuposes  for  as  long  as  needed  for 
ffiose  purposes,  as  provided  in 

§  1200.21(a)(2)  of  tffis  part; 

(b)  The  management  and  disposition 
requirements  for  equipment,  as 
provided  in  §  1200.21  of  this  part; 

(c)  The  audit  requirements  and 
records  retention  and  access 
requirements  of  49  CFR  part  18. 

PART  1204— UNIFORM  GUIDEUNES 
FOR  STATE  HIGHWAY  SAFETY 
PROGRAMS 

2.  The  authority  citation  for  part  1204 
continues  to  read  as  follows; 

Authority:  23  U.S.C  402;  delegations  of 
authority  at  49  CFR  1.48  and  1.50. 

S  1204.4  [AnMntted] 

3.  In  §  1204.4,  supplements  A  through 
I,  are  removed. 

PART  1205— HIGHWAY  SAFETY 
PROGRAMS:  DETERMINATIONS  OF 
EFFECTIVENESS 

4.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  23  U.S.C  402;  delegations  of 
authority  at  49  CFR  1.48  and  1.50. 

5.  In  §  1205.4,  the  introductory  text 
and  paragraph  (a)  are  revised, 
paragraphs  (c)  and  (e)  are  removed,  and 
paragraph  (d)  is  redesignated  as 
paragraph  (c)  and  revised  to  read  as 
follows: 
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f  1205.4  Funding  prooedurea  for  National 
Priority  Program  Araaa. 

A  State  planning  to  use  funds  luider 
23  U.S.C.  402  to  support  a  program  that 
is  within  a  National  Highway  Safety 
Priority  Program  Area  ^all  be  subject  to 
the  following  procedures: 

(a)  The  State  shall  describe  each 
highway  safety  problem  within  such 
Priority  Area  and  any  countermeasure 
proposed  to  decrease  or  stabilize  the 
problem,  and  provide  recent  statistical 
trend  data  concerning  injury,  fatal,  and 
property  damage  craves  to  support  the 
problem  and  countermeasure 
identifications. 

***** 

(c)  The  NHTSA  and/or  the  FHWA,  as 
applicable,  shall  review  the  information 
provided  under  paragraphs  (a)  and  (b)  of 
this  section  in  accordance  with  the 
procedures  of  §  1200.11  of  this  chapter. 

Issued  on;  July  27, 1993. 

Jane  F.  Garvey, 

Deputy  Administrator,  Federal  Highway 
Administration. 

Howard  M.  Smolkin, 

Executive  Director,  National  Highway  Traffic 
Safety  Administration. 

(FR  Doc.  93-18302  Filed  7-30-93;  8:45  am] 
BSiJNO  cooc  4tifr-aa-M 

DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 
[AAQ/A  Order  No.  7S-«3] 

Exemption  of  Records  System  Under 
the  Privacy  Act 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Justice  is 
exempting  a  system  of  records  from 
subsections  (c)  (3)  and  (4);  (d);  (e)  (1), 

(2),  and  (3);  (e)(4)(I);  (e)  (5)  and  (8);  and 
(g)  of  the  Privacy  Act,  5  U.S.C.  552a. 
This  system  of  records  is  the  "National 
Drug  Intelligence  Center  Data  Base 
(JUSTICE/NDiG-001).”  Information  in 
this  system  relates  to  the  mission  of  the 
National  Drug  Intelligence  Center 
(NDIC),  as  set  forth  in  section  9078  of 
Pub.  L.  102-396,  to  coordinate  and 
consolidate  drug  intelligence  from  all 
national  security  and  law  enforcement 
agencies  and  to  produce  information 
regarding  the  structure,  membership, 
finances,  commtinications,  and 
activities  of  drug  trafficking 
organizations  and  their  memberships. 
The  exemptions  are  necessary  to  avoid 
interference  with  the  law  enforcement- 
related  functions  of  NDIC  and  of  those 
agencies  that  provide  information  to,  or 
receive  information  from,  NDIC. 


Specifically,  the  exemptions  are 
necessary  to  preserve  the  safety  of  law 
enforcement  personnel  and  of 
confidential  informants  and  other 
witnesses,  to  prevent  disclosure  of 
investigative  techniques,  to  prevent 
persons  suspected  of  illegal  activities 
related  to  narcotics  trafficking  from 
frustrating  law  enforcement  activities 
(for  example,  by  flight  or  destruction  of 
evidence),  and  to  protect  the  privacy  of 
third  parties.  The  exemptions  may  also 
be  necessary,  in  some  cases,  to 
safeguard  information  properly 
classified,  pursuant  to  Executive  Order, 
in  the  interest  of  national  defense  or 
foreign  policy. 

EFFECTIVE  DATE:  This  rule  is  efiective  on 
August  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  E.  Neely,  (202)  616-0178. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  with  invitation  to 
comment  was  published  in  the  Fedwral 
Register  on  April  26, 1993  (58  FR 
21963).  The  public  was  given  30  days  in 
which  to  comment.  No  comments  were 
received. 

This  Order  relates  to  individuals 
rather  than  small  businesses. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  Order  will  not 
have  "a  significant  impact  on  a 
substantial  number  of  small  entities." 

List  of  Subjects  in  Part  16 

Administrative  practices  and 
procedure.  Courts,  Freedom  of 
Information  Act.  IMvacy  Act  and 
Government  in  ffie  Sunshine  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  28  CFR  part  16  is 
amended  by  adding  a  new  section, 

§  16.82,  as  set  forth  below. 

Dated:  July  19, 1993. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

PART  16— (AMENDED] 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a,  552b(g). 
553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509,  510, 
534;  31  U.S.C.  3717,  9701. 

2.  28  CFR  part  16  is  amended  by 
adding  $  16.82  to  read  as  follows; 

f  16.82  Exemption  of  the  Netionai  Drug 
Intelligence  Center  Data  Baaa— limited 

accesa. 

(a)  The  following  system  of  records  is 
exempted  pursuant  to  the  provisions  of 


5*  U.S.C  552a(j)(2)  frnm  subsections  (c) 

(3)  and  (4):  (d);  (e)  (1).  (2).  and  (3); 
(e)(4)(I);  (e)  (5)  and  (8);  and  (g)  of  5 
U.S.C.  552a.  In  addition,  the  following 
system  of  records  is  exempted  pursuant 
to  the  provisions  of  5  U.S.C.  552a  (k)(l) 
and  (k)(2)  from  subsections  (c)(3),  (d), 
and  (e)(1)  and  (e)(4)(I)  of  5  U.S.C.  552a: 

(1)  National  Dmg  Intelligence  Center 
Data  Base  (JUSTICE/NDIC-DOl). 

(b)  These  exemptions  apply  only  to 
the  extent  that  information  in  this 
system  is  subject  to  exemption  pursuant 
to  5  U.S.C.  552a(j)(2),  (k)(l),  and  (k)(2). 
Where  compliance  would  not  appear  to 
interfere  with  or  adversely  affect  the  law 
enforcement  process,  and/or  where  it 
may  be  appropriate  to  permit 
individuals  to  contest  the  accuracy  of 
the  information  collected,  e.g.,  public 
source  materials,  the  applicable 
exemption  may  be  waived,  either 
partially  or  totally,  by  the  National  Drug 
Intelligence  Center  (I^IC).  Exemptions 
from  ffie  particular  subsections  are 
justified  for  the  following  reasons: 

(1)  From  subsection  (c)(3)  for  the  same 
reasons  that  the  system  is  exempted 
from  the  provisions  of  subsection  (d). 

(2)  From  subsection  (c)(4)  because  this 
system  is  exempt  from  the  access 
provisions  of  subsection  (d)  pursuant  to 
subsection  (j)(2)  of  the  Privacy  Act. 

(3)  From  subsection  (d)  because 
disclosure  to  the  subject  could  alert  the 
subject  of  an  investigation  pertaining  to 
narcotic  trafficking  or  related  activity  of 
the  fact  and  nature  of  the  investigation, 
and/or  of  the  investigative  interest  of 
NDIC  and  other  intelligence  or  law 
enforcement  agencies  (including  those 
responsible  for  dvil  proceedings  related 
to  laws  against  drug  trafficking);  lead  to 
the  destruction  of  evidence,  improper 
influencing  of  witnesses,  fabrication  of 
testimony,  and/or  flight  of  the  subject; 
reveal  the  details  of  a  sensitive 
investigative  or  intelligence  technique, 
or  the  identity  of  a  confidential  source; 
or  otherwise  impede,  compromise,  or 
interfere  with  investigative  efforts  and 
other  related  law  enforcement  and/or 
intelligence  activities.  In  addition, 
disclosure  could  invade  the  privacy  of 
third  parties  and/or  endanger  the  life 
and  safety  of  law  enforcement 
personnel,  confidential  informants, 
witnesses,  and  potential  crime  victims. 
Finally,  access  to  records  could  result  in 
the  release  of  properly  classified 
information  that  could  compromise  the 
national  defense  or  foreign  policy. 
Amendment  of  the  records  would 
interfere  with  ongoing  investigations 
and  law  enforcement  activities  and 
impose  an  impossible  administrative 
burden  by  requiring  investigations, 
analyses,  and  reports  to  be  continuously 
reinvestigated  and  revised. 
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(4)  From  subseOtion  (e)(1)  because,  in 
the  course  of  its  acquisition,  collation, 
and  analysis  of  information,  NDIC  will 
need  to  retain  information  not 
immediately  shown  to  be  relevant  to 
counterdrug  law  enforcement  to 
establish  patterns  of  activity  and  to 
assist  other  agencies  charged  with  the 
enforcement  of  laws  and  regulations 
regarding  drug  trafficking  and  charged 
with  the  acquisition  of  intelligence 
related  to  international  aspects  of  drug 
trafficking.  This  consideration  applies 
equally  to  information  acquired  from,  or 
collate  or  analyzed  for,  both  law 
enforcement  agencies  and  agencies  of 
the  U.S.  foreign  intelligence  commimity. 

(5)  From  suDsection  (e)(2)  because 
application  of  this  provision  could 
present  a  serious  impediment  to  law 
enforcement  in  that  it  would  put  the 
subject  of  an  investigation,  study  or 
analysis  on  notice  of  the  fact  of  such 
investigation,  study,  or  analysis,  thereby 
permitting  the  subject  to  engage  in  ^ 
conduct  intended  to  frustrate  the 
activity;  because,  in  some 
circumstances,  the  subject  of  an 
investigation  may  not  be  required  to 
provide  to  investigators  certain 
information;  and  because  thorough 
analysis  and  investigation  may  require 
seeking  information  from  a  number  of 
different  soiuces. 

(6)  From  subsection  (e)(3)'  (to  the 
extent  applicable)  because  the 
reouirement  that  individuals  supplying 
information  be  provided  a  form  stating 
the  requirements  of  subsection  (e)(3) 
would  constitute  a  serious  impediment 
to  law  enforcement  in  that  it  could 
compromise  the  existence  of  a 
confidential  investigation  and  reveal  the 
identity  of  confidential  informants  and 
endaimer  their  lives  and  safety. 

(7)  From  subsection  (e)(4)(lj,  to  the 
extent  that  this  subsection  is  interpreted 
to  require  more  detail  regarding  the 
record  sources  in  this  system  than  have 
been  published  in  the  Federal  Register. 
Should  the  subsection  be  so  interpreted, 
exemption  from  this  provision  is 
necessary  to  protect  the  confidentiality 
of  the  sources  of  criminal  and  other  law 
enforcement  information  and  to  protect 
the  privacy  and  physical  safety  of 
witnesses  and  informants.  Furthermore, 
greater  specificity  concerning  the 
sources  of  properly  classified  records 
could  compromise  national  defense  or 
foreign  policy. 

(8)  From  subsection  (e)(5)  because  the 
acquisition,  collation,  and  analysis  of 
information  for  law  enforcement 
purposes  does  not  permit  advance 
determination  whether  such 
information  is  accurate  or  relevant,  nor 
can  such  information  be  limited  to  that 
which  is  complete  or  apparently  timely. 


Information  of  this  type  often  requires 
further  analysis  and  investigation  to 
develop  into  a  comprehensive  whole 
that  which  is  otherwise  incomplete  or 
even  fragmentary.  Moreover,  its 
accuracy  is  continually  subject  to 
analysis  and  review,  and,  upon  careful 
examination,  seemingly  irrelevant  or 
untimely  information  may  acquire 
added  significance  as  additional 
information  brings  new  details  to  light. 
The  restrictions  imposed  by  subsection 
(e)(5)  would  restrict  the  ability  of 
trained  investigators  and  intelligence 
analysts  to  exercise  their  judgment  in 
collating  and  analyzing  information  and 
would  impede  the  development  of 
criminal  intelligence  necessary  for 
efiective  law  enforcement. 

(9)  From  subsection  (e)(8)  because  the 
individual  notice  requirements  of 
subsection  (e)(8)  could  present  a  serious 
impediment  to  law  enforcement  by 
revealing  investigative  techniques, 
procedures,  or  evidence. 

(10)  From  subsection  (g)  to  the  extent 
that  the  system  is  exempt  from 
subsection  (d). 

[FR  Doc.  93-18317  Filed  7-30-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Reguiatory  Program 
Amendment 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  proposed  amendments  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  93-1) 
consists  of  revisions  to  Indiana’s  Surface 
Coal  Mining  and  Reclamation  Rules 
under  310  lAC  12  concerning 
performance  standards  for  restoring  soil 
productivity  for  surface  coal  mining  and 
reclamation  operations  under  IC  13-4.1, 
Indiana’s  Surface  Coal  Mining  and 
Reclamation  Statute.  The  amendment  is 
submitted  in  response  to  required 
program  amendments  codified  at  30 
CFR  914.16.  The  proposed  changes  are 
intended  to  revise  the  Indiana  program 


to  be  consistent  with  the  corresponding 
Federal  regulations. 

EFFECTIVE  DATE:  August  2. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  226-6166. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program, 
n.  Submission  of  the  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  efiective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10, 914.15,  and 
914.16. 

n.  Submission  of  the  Amendment 
By  letter  dated  May  22, 1991 
(Administrative  Record  Number  IN-D- 
0872),  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted  a 
proposed  amendment  (#91-4)  to  the 
Indiana  program  at  Indiana 
Administrative  Code  (lAC)  310  lAC  12- 
5.  The  amendment  repealed  310  lAC 
12-5-64  and  added  sections  310  lAC 
12-5-64.1, 64.2,  and  64.3.  The  added 
sections  concern  surface  coal  mining 
operations  and  establish  standards  for: 
Revegetation  success  for  nonprime 
farmlands;  revegetation  sampling 
techniques  for  nonprime  farmland;  and 
statistical  methodology  to  evaluate  the 
success  of  revegetation.  By  letter  dated 
May  23, 1991  (Administrative  Record 
Number  IND-0874),  the  IDNR  submitted 
similar  amendments  (#91-6)  to  the 
Indiana  rules  which  govern  the  surface 
impacts  of  underground  coal  mining 
operations.  Specifically,  Indiana 
repealed  sections  310  LAC  12-5-65,  iz- 
5-128  and  12-5-129,  and  added 
sections  310  lAC  12-5-128.1, 128.2  and 
128.3.  The  program  amendments 
submitted  imder  amendments  91-4  and 
91-6  were  reviewed  and  approved,  in 
part,  by  the  Director  on  May  29. 1992 
(57  FR  22653).  In  addition,  in  the  same 
Federal  Register  notice,  certain  required 
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program  amendments  were  codified  at 
30  CFR  914.16(i).  (j),  and  (k)  which  are 
intended  to  reqiiire  Indiana  to  revise  the 
Indiana  program  to  be  no  less  effective 
than  the  corresponding  Federal 
regulations. 

By  letter  dated  May  23, 1991 
(Administrative  Record  Number  IND- 
0873),  the  IDNR  submitted  program 
amendment  number  91-5  to  the  Indiana 
program.  The  amendment  revised  310 
lAC  12-5-145, 146,  and  148,  repealed 
310  lAC  12-5-147,  and  add^  new  310 
lAC  12-5-148.5.  The  amendments 
revised  the  performance  standards  for 
restoring  soil  productivity  on  prime 
farmland.  The  amendments  were 
reviewed  and  approved,  in  part,  by  the 
Director  on  September  14, 1992  (57  FR 
41869).  In  the  same  Federal  Register 
notice,  the  Director  codified  required 
amendments  at  30  CFR  914.16  (1)  and 
(m)  which  are  intended  to  require 
revision  of  the  Indiana  progr^  to  be  no 
less  effective  than  the  corresponding 
Federal  regulations. 

By  letter  dated  January  4, 1993 
(Administrative  Record  Nvunber  INI>- 
1193),  Indiana  submitted  proposed 
amendments  intended  to  address  the 
required  program  amendments  codified 
at  30  CFR  914.16(i),  (j).  (k),  (1),  and  (m). 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  March  26, 
1993,  Federal  Register  (58  FR  16379), 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  April  26, 
1993.  The  schooled  public  hearing  was 
not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

m.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Indian  program. 

1.  310  lAC  12-5-64.1  and  12-5-128.1 
Revegetation — Nonprime  Farmland 
Standards  for  Success 

a.  In  subsections  64.1/128.1(c)(3)(C) 
and  64.1/128.1(c)(6)(C),  Indiana  is 
deleting  the  words  "alone  or."  In  effect, 
deletion  of  the  words  "alone  or”  means 
that  average  coimty  yields  recognized  by 
the  U.S.  Department  of  Agriculture 
(USDA)  may  not  be  used  alone  as  a 
standard  for  revegetation  success.  The 
Federal  regulations  at  30  CFR  816/ 
817.116(a)(2)  provide  that  standards  for 
revegetation  success  shall  include 
criteria  representative  of  unmined  lands 
in  the  area  being  reclaimed.  Indiana’s 
average  county  yield  data  contain  data 
of  yields  from  previously  mined  lands. 


Therefore,  the  use  of  average  county 
yield  data  alone  as  a  revegetation 
success  standard  is  less  effective  than 
the  Federal  regulations.  By  deleting  the 
words  "alone  or,"  Indiana  is  eliminating 

yields  could^  used  as  a  sole  success 
standard.  Therefore,  the  Director  finds 
that  the  deletion  of  the  words  "alone  or" 
satisfies  the  required  program 
amendment  comfied  at  30  CFR  914.16(1) 
and  that  the  provisions  at  310  lAC  12- 
5-64.1/128.1(c)(3)(C)  and  64.1/ 
128.1(c)(6)(C)  are  no  less  effective  than 
the  F^erd  regulations  at  30  CFR  816/ 
817.116(a)(2). 

b.  In  subsections  64.1/128.1(g), 

Indiana  is  deleting  the  sentence  which 
reads  "Small  areas  which  are  repaired 
under  this  section  may  be  exempted 
from  the  success  standards  if  the 
grading  and  vegetation  blends  Mnth  the 
contiguous  area  which  meets  the 
success  standards."  In  effect,  deletion  of 
the  sentence  means  that  no  areas  may  be 
exempted  from  the  revegetation  success 
standards  and  that  "smdl  areas"  will  be 
repaired  in  the  same  fashion  as  the  rest 
of  the  permitted  area.  The  Federal 
revegetation  regulations  at  30  CFR  816/ 
817.116  do  not  authorize  that  areas  of 
any  size  may  be  exempted  from  the 
revegetation  success  standards. 
Therefore,  the  Director  finds  that 
Indiana’s  deletion  of  the  language 

quoted  above  satisfies  the  reoui^ _ 

program  amendment  codified  at  30  CFR 
914.16(j)  and  that  the  provisions  at  310 
lAC  12-5-64.1/128.1(g)  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/817.116(c)(2). 

2. 310  lAC  12-5-64.2(a)  Revegetation — 
Sampling  Techniques  for  Nonprime 
Farmland 

Indiana  is  amending  subsection 
64.2(a)  by  adding  the  words  "approved 
by  the  director’’  at  the  end  of  the  main 
paragraph,  and  also  by  deleting 
subsections  64.2(a)  (1)  and  (2).  In  effect, 
this  amendment  clarifies  that  the 
standards  for  determining  success  of 
revegetation  must  be  approved  by  the 
director  of  the  Indiana  Department  of 
Natiunl  Resources  (IDNR).  Subsection 
64.2(a)  is  being  amended  because  the 
Indiana  Naturd  Resources  Commission 
(NRC)  no  longer  approves  the  plan  of 
reclamation  since  these  responsibilities 
have  been  delegated  to  the  director  of 
IDNR  Subsection  64.2(a)(1),  which  is 
being  deleted,  provided  that  the  NRC 
could  approve  the  standards  for  success 
of  revegetation.  Therefore,  the  Director 
finds  that  the  proposed  amendment  to 
310  lAC  12-5-64.2(a)  satisfies  the 
required  program  amendment  codified 
at  30  CFR  914.16(k),  and  that  the 
provisions  at  310  lAC  12-5-64.2(a)  are 


no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116. 

3.  310  lAC  12-5-64.3(c)(4)  and  12-5- 
128.3(c)(4)  Revegetation — Statistical 
Methodology 

Indiana  is  amending  these  subsections 
by  chanmng  the  formula  for  sample 
standard  deviation  to  read:  s  b  V  M  N. 
In  this  formula,  s  >  the  sample  standard 
deviation:  M  *  the  mean  deviation 
squared:  and  N  >  the  number  of 
observations.  The  standard  deviation 
formula  which  is  being  amended 
currently  reads:  s  >  V  M  d,  where  d 
B  degrees  of  freedom  (N-1). 

In  response  to  a  reouest  by  OSM, 
Indiana  submitted  a  detailed 
explanation  for  the  proposed  change  by 
letter  dated  May  6, 1993  (Administrative 
Record  Number  IND-1252).  OSM 
reviewed  the  detailed  explanation  and 
supporting  documentation  submitted  by 
Indiana  and  concurs  with  its  technical 
adiMuacy. 

The  Director  finds,  therefore,  the 
proposed  change  does  not  render  the 
Indiana  program  less  effective  than  the 
Federal  regulations  and  is  approved. 

4. 310  lAC  12-5-145  Prime  Farmland- 
Special  Performance  Standards 

Indiana  is  amending  this  section  by 
adding  a  new  subsection  145(c).  The 
new  language  in  subsection  145(c) 

Erovides  that  soil  reconstruction  ^all 
0  carried  out  in  accordance  with  the 
specifications  of  the  Soil  Consorvation 
^rvice  (SCS)  of  the  U.S.  Department  of 
Agriculture  establishing  prime  farmland 
soil  reconstruction  specifications  for 
Indiana.  The  Federal  regulations  at  30 
CFR  823.4(b)  provide  that  the  regulatory 
authority  wit^  each  State  shall  use  the 
soil-reconstruction  specifications 
established  by  the  SCS  to  carry  out  the 
State’s  responsibilities  concerning 
prime  farmland.  Prior  to  this 
amendment,  the  Indiana  program  had 
no  counterpart  to  the  Federal 
reflations  at  30  CFR  823.4(b).  The 
Dfrector  finds  that  the  proposed 
language  is  substantively  identical  to 
and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  823.4(b).  The 
Director  also  finds  that  the  proposed 

amendment  satisfies  the  required  _ 

program  amendment  codified  at  30  CFR 
914.16(1). 

5.  310  lAC  12-5-148.5  Prime 
Farmland— Revegetation  and 
Restoration  of  Soil  Productivity 

Indiana  is  amending  this  section  by 
adding  a  new  subsection  148.5(b)(ll). 
The  new  language  in  this  subsection 
provides  that  the  selection  of  reference 
areas  shall  be  guided  by  310  lAC  12-5- 
64.1.  Further,  the  selection  of  an  " 
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approved  reference  area  must  be 
accomplished  with  concurrence  by  the 
SCS  of  the  U.S.  Department  of 
Agriculture. 

In  the  September  14, 1992,  Federal 
Register  notice  which  approved  Indiana 
amendments  concerning  prime 
farmland,  the  Director  noted  that  the 
Indiana  rules  at  310  lAC  12-5-148.5  do 
not  require,  by  reference,  the  use  of  the 
Indiana  rules  at  310  lAC  12-5-64.1 
(c)(3),  (c)(6),  and  (d)  which  concern 
nonprime  farmland  (57  FR  41872). 
Without  such  a  reference,  the  Indiana 
rules  at  310  lAC  12-5-148.5  are  less 
effective  than  the  Federal  regulations  at 
30  CFR  823.15(b)(7)  which  provide  that 
reference  crop  yields  must  be 
representative  of  local  farms  in  the 
suiroimding  areas.  With  the  proposed 
language,  the  Indiana  rules  regaling 
prime  farmland  provide  that  &e 
selection  of  reference  areas  will  be 
guided  by  the  rules  at  310  lAC  12-5- 
64.1  (c)(3),  (c)(6),  and  (d)  and  that  the 
selection  of  a  reference  area  will  be 
accomplished  with  concurrence  of  the 
SCS.  llie  Director  finds  that  the 
proposed  rule  is  substantively  identical 
to  the  Federal  requirements  at  30  CFR 
823.15(b)(7)  and  that  the  proposed 
language  satisfies  the  requir^  program 
amendment  codified  at  30  CFR 
014.16(m). 

IV.  Summaryjuid  DiqKMitkm  of 
Cmnments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.1 7(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  No  comments  were 
received  concerning  the  proposed 
amendments  to  the  Indiana  program. 

Public  Comments 

The  public  comment  period  and^ 
opportunity  to  request  a  public  hearing 
was  announced  in  the  March  26, 1993, 
Federal  Register  (58  FR  16379).  The 
comment  period  dosed  on  April  26, 
1993.  No  one  requested  an  opportunity 
to  testify  at  the  s^eduled  public 
hearing  so  no  hearing  was  Wld.  The 
Indiana  Coal  Council  (IOC)  commented 
that  30  CFR  823.4(a)  requim  that  "the 
U.S.  Soil  Conservation  Service  within 
each  state  diall  establish  spedfications 
for  prime  farmland  soil  removal, 
storage,  replacement,  and 
reconstruction."  ICC  stated  that  the  U.S. 
District  Court  fw  the  District  of 
Columbia  has  held  that  the  SCS’s 
spedfications  for  prime  farmland 
reconstruction  would  be  considered 
"rules"  under  the  Federal 
Administrative  Procedure  Act.  5  U.S.C 
551  et  seq.  and  must  be  subject  to  public 


comment  prior  to  becoming  effective.  In 
re:  Permanent  Surface  Mining 
Regulation  Litigation  11,  No.  79-1144 
(D.D.C.  O^^ober  1, 1984),  slip  op.  pp. 
23-24.  ICr  further  stated  that  the  SCS 
"spedficauons"  must  be  adopted  by 
SCS  as  r\jlt58. 

In  response,  the  Director  concurs  that 
the  coun  has  held  that  the  SCS 
spedfications  for  prime  farmland  must 
be  subjea  to  public  review.  Specifically, 
the  court  found  that  the  spedfications 
must  be  published  in  the  Federal 
Register  for  comment  by  the  public. 

The  existing  SCS  Indiana 
spedfications  for  prime  farmland  soil 
reconstruction  under  SMCRA  were 
subjed  to  technical  peer  review  when 
developed  but  not  public  review.  The 
SCS  is  currently  in  the  process  of 
updating  the  prime  farmland 
spedfications  and  has  scheduled  a 
review  for  September  1993.  SCS  has 
stated  that  the  new  specifications  will 
be  subjeded  to  public  comment 
(Administrative  Record  Number  IND- 
1262).  Parties  interested  in  reviewing 
and  commenting  on  the  prime  farmland 
spedfications  should  contad  the  SCS 
state  soil  sdentist,  6013  Lakeside 
Boulevard,  Indianapolis,  Indiana  46278; 
Phono  (317)  290-3203  for  further 
information. 

V.  Diredoris  Decision 

Based  on  the  findings  above,  the 
Diredor  is  approving  Indiana’s  program 
amendment  number  93-1  as  submitted 
by  Indiana  on  January  4, 1993.  The 
Federal  regulations  at  30  CFR  part  914 
codifying  dedsions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  States  to 
conform  their  programs  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  requii^ 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  c^tain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  resped  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Ad  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Ad  (42  U.S.C.  7401  et  seq.).  The 
Diredor  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA’s 
concurrence  is  not  required.  However, 
by  letter  dated  Februarv  8, 1993 
(Administrative  Record  Number  IND- 


1211),  EPA  conciirred  without 
comment. 

VI.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
the  Office  of  Surface  I^ing 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3, 4, 7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impad  analysis  is  not  necessary  and 
Oh^  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conduded  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
adual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  sucm  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11, 732.13  and 
732.17(h)(10),  dedsions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  (3FR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(C). 

Paperwork  Reduction  Act 
This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  etseq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
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under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
whidi  is  the  sub)^  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated  ■ 
by  OSM  will  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subiects  in  30  CFRPart  914 

Intergovernmental  relations.  Surface 
mining,  Undergrmmd  mining. 

Dated:  July  23. 1993. 

CariC  Cloae, 

Assistant  Director.  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VH. 
subchapter  T  of  the  Code  of  F^eral 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §914.15,  paragraph  (uu)  is  added 
to  read  as  follows: 

i  91 4.1 5  Approval  of  regulatory  program 
amartdmartta. 

***** 

(uu)  The  following  amendment 
(Program  Amendment  Number  93-1)  to 
the  Indiana  program  as  submitted  to 
OSM  on  January  4, 1993,  is  approved, 
effective  on  August  2, 1993:  310  lAC 
12-5-64.1  and  310  lAC  12-5-128.1 
concerning  standards  for  revegetation 
success  for  nonprime  farmland;  310  lAC 
12-5-64.2  concerning  sampling 
techniques  for  revegetation  success  for 
nonprime  farmland;  310  lAC  12-5-64.3 
and  310  lAC  12-5-128.3  concerning 
statistical  methodology  for  revegetation 
success  for  nonprime  farmland;  310  lAC 
12-5-145  concerning  special 
performance  standaMs  for  prime 
farmland;  and  310  lAC  12-5-148.5 
concerning  revegetation  and  restoration 
of  soil  productivity  on  prime  farmland. 

3.  In  §  914.16  paragraphs  (i),  (j).  (k), 
(1),  and  (m)  are  removed  and  reserved  to 
read  as  follows: 

§914.16  Required  program  amendments. 
***** 

(i)  (removed  and  reserved) 


(j)  (removed  and  reserved) 

(k)  (removed  and  reserved) 

(l)  (removed  and  reserved) 

(m)  (removed  and  reserved) 
***** 

[FR  Doc.  93-18294  Filed  7-3Q-93;  8:45  am) 
BKJJNQ  CODE  431(H)6-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  76 

[MM  Docket  No.  92-266;  FCC  No.  93-372] 

Cable  TV  Act  Of  1992 

AGENCY:  Federal  Communications 
Commission. 

action:  Moving  forward  effective  date  of 
final  rules;  preemption  of  state  and  local 
notice  requirements;  waiver  of  FCC 
notice  requirements;  temporary 
extension  of  response  date  to  initial 
notices  of  regulation  and  to  rate 
complaints. 

SUMMARY:  In  accordance  with  the 
Conference  Report  approving  the 
supplemental  appropriation  authorized 
by  ingress,  the  Commission  has 
adopted  an  order  moving  forward  from 
October  1, 1993  to  September  1, 1993 
the  effective  date  of  cable  service  rate 
regulation.  The  order  also  (1)  preempts 
imtil  September  1, 1993,  any  state  or 
local  requirements  that  cable  operators 
provide  notice  of  rate  changes  intended 
to  effectuate  compliance  with  the 
Commission’s  rate  regulations;  (2) 
waives  FCC  requirements  that  cable 
operators  provide  notice  of  rate  changes 
intended  to  effectuate  compliance  with 
the  Commission’s  rate  regulations;  and 
(3)  extends  imtil  November  15, 1993, 
the  time  period  for  cable  operators  to 
respond  to  an  initial  notice  of  regulation 
of  the  basic  tier  by  local  franchising 
authorities  and  to  an  initial  complaint 
concerning  a  cable  programming  service 
tier  filed  at  the  Commission  received 
during  September  1, 1993  through 
October  15, 1993.  This  action  will 
provide  that  regulations  adopted 
pursuant  to  the  Cable  Act  of  1992  on 
April  1, 1993,  governing  cable  service 
rates,  will  become  effective  on 
September  1, 1993. 

DATES:  The  effective  date  of  the 
amendments  to  parts  76  and  O, 
published  at  58  FR  29737  (May  21, 
1993),  and  extended  to  October  1, 1993, 
by  an  order,  published  at  58  FR  33560 
(June  18, 1993),  is  moved  to  September 

1, 1993. 

The  effective  date  of  the  preemption 
of  state  and  local  notice  requirements  is 
August  2, 1993.  'The  termination  date  of 


the  preemption  of  state  and  local  notice 
retirements  is  September  1, 1993. 

The  effective  date  of  the  waiver  of 
§§  76.932,  76.964  and  76.309(c)(3)(i)  is 
July  27, 1993.  The  termination  date  of 
the  waiver  of  §§  76.932, 76.964  and 
76.309(c)(3)(i)  is  September  1. 1993. 

The  time  period  in  §§  76.930, 
76.945(a).  and  76.956(a)  for  cable 
operators  to  respond  to  an  initial  notice 
of  regulation  of  the  basic  tier  and  an 
initial  complaint  concerning  the  cable 
programming  service  tier  received 
during  September  1, 1993  until  October 

15. 1993,  is  extended  imtil  November 

15. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Donovan,  (202)  632-1295;  Jennifer  A. 
Manner,  (202)  653-5940. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Order  in 
MM  Docket  No.  92-266,  FCC  No.  93- 
372,  adopted  July  27, 1993  and  released 
July  27, 1993.  • 


1.  In  this  Order,  we  move  from 
October  1, 1993  to  September  1, 1993 
the  effective  date  of  cable  service  rate 
regulation.!  To  support  the  transition  to 
this  new  effective  date,  we  additionally: 

(1)  Preempt  state  and  local,  and  waive 
our  own,  notice  requirements  to  permit 
cable  operators  to  restructure  rates  and 
service  offerings  up  until  September  1, 
1993  without  prior  notice  to  subscribers; 

(2)  provide  that  cable  operators  unable 
to  conform  subscriber  bills  to  reflect 


I  In  this  Order,  we  reconsider,  on  our  own 
motion,  certain  decisions  made  in  the  Report  and 
Order,  the  Preemption  Order,  and  the  Deferral 
Order  issued  in  this  docket.  Implementation  of 
Sections  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992,  Rate 
Regulation,  MM  Docket  92-266,  Report  and  Order 
and  Further  Notice  of  Proposed  Rulemaking,  FCC 
93-177  (released  May  3, 1993)  ("Report  and 
Order"):  Order,  FCC  93-264, 8  FCC  Red  3652  (1993) 
("Preemption  Order");  Order,  FCC  93-304  (released 
June  15, 1993)  58  FR  33560  (June  18, 1993) 
("Deferral  Order”).  In  light  of  the  pending  petitions 
for  reconsideration  and  clarification  of  the  Report 
and  Order,  the  Preemption  Order,  and  the  Deferral 
Order,  the  Commission  retains  )urisdiction  to  grant 
reconsideration  on  its  own  motion.  See  47  U.S.C 
405;  47  CFR  1.108;  Centra]  Florida  Enterprises  v. 
FCC.  598  F.2d  37, 48,  n.  51  (D.C.  Cir.  1978),  cert. 
dismissed  441  U.S.  957  (1979);  Rebecca  Radio  of 
Marco,  5  FCC  Red  2913,  2914,  n.  8  (1990).  In  the 
alternative,  we  note  that  the  matters  addressed 
herein  are  inherently  time-sensitive  and  the 
exigencies  of  the  situation  require  them  to  be 
decided  now  in  order  to  ensure  a  prompt  and 
smooth  transition  to  cable  rate  regulation. 
Accordingly,  we  find  for  good  cause  that  further 
notice  and  comment  on  these  matters  would  be 
impracticable,  imnecessary  and  contrary  to  the 
public  interest.  See  5  U.S.C  S53(b)(B). 

For  further  background  information  on  cable  rate 
regulation,  see  also  liable  Television  Consumer 
Protection  and  Competition  Act  of  1992,  Pub.  L.  No. 
102-385,  sections  3, 9, 14, 106  Stat.  1460  (1992), 
amending  sections  623, 612  and  622(c)  of  the 
(Communications  Act,  as  codified  at  47  U.S.C  543, 
532  and  542(c)  ("Cable  Act  of  1992”). 


I.  Introduction 
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restructured  rates  and  services  efiective 
September  1, 1993,  must  do  so  as  soon 
as  practically  possible,  but  no  later  than 
October  1, 1993;  and  (3)  extend  to 
November  IS,  1993,  the  time  period  for 
cable  operators  to  respond  to  an  initial 
notice  of  regulation  of  the  basic  tier  by 
local  franchising  authorities,  and  to  an 
initial  complaint  concerning  a  cable 
programming  service  tier  filed  at  the 
Commission,  received  between 
September  1, 1993  and  October  15, 
1993.* 

II.  Background 

2.  In  the  Report  and  Order,  we 
established  rules  for  implementing  cable 
service  rate  regulation  as  required  by  the 
Cable  Act  of  1992.  In  so  doing,  we 
selected  Jime  21, 1993  as  the  efiective 
date  of  regulation.  At  the  same  time,  in 
order  to  assure  that  rates  for  cable 
service  did  not  rise  pending 
implementation  of  rate  regulation,  we 
froze  rates  for  regulated  cable  service  in 
effect  on  April  5, 1993  until  August  3, 
1993.3  Sub^uently,  we  examined  the 
feasibility  of  implementing  cable  service 
rate  regulation  in  light  of  &e 
Commission’s  funding  shortfall  for 
Fiscal  Year  1993.*  We  observed  that  the 
Cable  Act  of  1992  imposes  significant 
new  responsibilities  on  the  Commission 
including  the  establishment  and 
implementation  of,  and  continuing 
oversight  over,  a  comprehensive 
national  regulatory  framework  for 
regulation  of  cable  service  rates.  We 
determined  that,  at  a  time  when  the 
Commission  was  already  experiencing  a 
severe  funding  shortfoll  probably 
necessitating  furloughs  of  all  employees, 
it  would  not  be  possible,  as  a  practical 
matter,  for  the  Commission  to 
implement  cable  service  rate  regulation 
by  the  June  21. 1993  efiective  date.  We 
stated  that  a  deferral  of  rate  regulation 
until  October  1. 1993  would  provide  an 
opportunity  for  the  Commission  to 
obtain  a  supplemental  appropriation 
and  would  aHord  cable  operators  and 
franchise  authorities  additional  time  to 
take  steps  necessary  to  implement  rate 


^This  Order  does  not  effect  the  November  15, 

1993  termination  date  of  the  rate  freeze.  See 
Implementation  of  Sections  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act  of  1992. 
Rate  Regulation,  Order,  FCC  93-176,  6  FCC  Red 
2921  (1993)  (“Freeze  Order”),  clarified,  6  FCC  Red 
2917  (1993),  and  extended  to  November  15. 1993, 
in  the  Deferral  Order.  Continuing  the  rate  freeze 
will  assure  that  local  franchising  authorities  have 
sufBcient  time  to  become  certified  and  to  adopt  and 
implement  regulations  in  response  to  the 
regulations  we  adopted  in  the  Report  and  Order.  We 
believe  that  we  should  maintain  the  current 
termination  date  of  the  freeze  because  local 
authorities  may  have  established  implementation 
plans  based  on  an  ^ective  date  of  October  1, 1993. 

3  Freeze  Order,  at  para.  5. 

*  Deferral  Order,  at  para.  2. 


regulation.  We  thus  deferred  the 
effective  date  of  rate  regulation  from 
June  21. 1993  until  October  1, 1993.3 
We  also  extended  the  rate  freeze  until 
November  IS,  1993.* 

3.  On  Jime  30, 1993,  however, 

Ctmgress  authorized  a  supplemental 
appropriation  of  $11.5  million  for  the 
Commission’s  implementation  of  the 
Cable  Act  of  1992  during  Fiscal  Year 
1993.7  The  Conference  Report 
accompanying  the  appropriation 
expres^  the  intent  of  Congress  that  the 
Commission  set  September  1. 1993  as 
the  new  effective  date  of  cable  rate 
regulations,  including  refund  liability.* 
Specifically,  the  Conference  Report 
stated:  (T]he  conferees  intend  that  the 
Commission  shall  establish  a  date  as 
soon  as  possible  after  enactment  of  this 
Act,  but  that  date  shall  be  no  later  than 
September  1, 1993,  as  the  date  from 
which  consumers  may  obtain  refunds  of 
excessive  rates  for  the  basic  service  tier 
of  cable  television  service  and  for  cable 
programming  services.* 

m.  Effective  Date  of  Cable  Service  Rate 
Regulation 

4.  In  view  of  the  supplemental 
funding  we  have  now  received,  and  in 
accordance  %vith  the  Conference  Report 
approving  the  appropriation,  we  are 
to^y  establishing  September  1, 1993  as 
the  effective  date  for  cable  rate 
regulation,  including  potential  refund 
liability.  On  balance,  we  believe  that  the 
June  30  supplemental  appropriation  has 
reduced  the  necessary  period  for 
deferral  of  cable  service  rate  regulation. 
An  earlier  efiective  date  will  also  bring 
the  benefits  of  rate  regulation,  includi^ 
substantial  savings,  to  consiuners  at  an 
earlier  time,  which  was  a  central 
purpose  of  the  legislation.  We  also 
believe  that  the  transition  mechanisms 
that  we  are  adopting  today  will 
sufficiently  enable  franchising 
authorities  and  the  Commission  to  begin 
rate  regulation  in  advance  of  October  1. 

1993.10 


s  Dflferral  Order,  at  para.  4. 

•  Deferral  Order,  at  para.  5.,  see  a.2,  supra. 

7  Public  Law  10350  (passed  by  Congress  June  30. 
1993,  signed  into  law  July  2, 1993). 

■  139  Cong.  Rec.  H4377  Qune  30. 1993). 

•W. 

toConstimer  Federation  of  American,  et  aL 
(“CFA”)  has  filed  a  petition  requesting  that  we 
permit  immediate  implementation  of  rate  regulation 
by  cable  subscribers  by  permitting  subscribe  to 
pay  the  current  billed  amount  reduced  by  15%. 
Emergency  Petition  for  Immediate  Implementation 
of  Emergency  Rule  Permitting  Immediate  Rato 
Regulation,  filed  by  Consumer  Federation  of 
America.  Media  Access  Profect  and  Public  Citizen 
and  Center  for  Media  Education  (filed  )uly  21. 1993) 
(“CFA  Petition*’).  The  CFA  proposal  is  inconsistent 
with  the  benchmaric  approach  the  Commission 
adopted,  and  caimot  Iw  reconciled  with  the  Act's 
design  which  vests  local  audiorities  with  regulation 


5.  Under  this  efiective  date,  cable 
operators  will  be  subject  to  potential 
refund  liability  as  of  September  1. 1993 
for  the  basic  service  tier.  Refund 
liability  for  the  cable  programming 
service  tier  Kvill  begin  running  from  the 
date  a  valid  complaint  is  filed  with  the 
FCC.li  Such  complaints  may  be  filed  on 
or  after  September  1, 1993.  In  addition, 
efiective  September  1, 1993,  the  initial 
date  of  regulation  of  the  basic  service 
tier  will  be  the  date  of  notice  of 
regulation  of  the  tier  by  local 
frwchising  authorities.  The  initial  date 
of  regulation  of  a  cable  programming 
service  tier  will  be  the  date  on  which  a 
valid  complaint  is  filed  with  the 
Commission  concerning  rates  for  the 
tier.i*  These  dates  are  significant 
because  rates  in  effect  on  the  initial  date 
of  regulation  are  the  rates  that  are 
compared  to  the  benchmark  for 
purposes  of  assessing  whether  such 
rates  are  above  permitted  levels. i* 
Moreover,  rates  below  the  benchmark 
on  the  initial  date  of  regulation  are 
capped  at  that  level.i* 

IV.  Transitiem  Mechanisms 

A.  Preemption  and  Waiver  of  Notice 
Requirements 

6.  We  have  previously  expressed 
concern  that  notice  requirements 
contained  in  some  franchise  agreements 
or  in  state  or  local  laws  or  regulations 
could  make  it  practically  impossible  for 
cable  operators  to  meet  such  notice 
obligations,  while  at  the  same  time 
implementing  required  rate 
adjustments.!*  Specifically,  in  the  June 
Prmmption  Order,  we  concluded  that 
operators  could  not,  as  a  practical 
matter,  react  to  the  new  regulatory 
scheme  and  fiilly  implement  responsive 
rate  adjustments  within  the  allotted 
time  and  still  give  subscribers  one  or 
more  months  notice  of  those  rate 


of  basic  rates,  and  the  PCX;  with  regulation  of  the 
upper  tier  rates.  Moreover,  we  do  not  believe  that 
CFA's  suggestion  presents  a  practical  alternative  for 
immediate  implementation  of  cable  rate  regulation 
because  it  would  require  supervision  and 
evaluation  of  potentially  millions  of  individual 
consumer  .eflKtuated  rate  reductions.  For  example, 
if  we  were  to  adopt  C7A’s  proposal,  extraordinarily 
difficult  administrative  problems  in  the  future 
would  occtir  in  fashioning  and  authorizing  refunds 
for  overcharges  and  rebillings  for  imdercharges  if 
either  the  Commission  or  lo^  franchising 
authorities  determined  that  such  a  15%  offMt  was 
not  warranted,  either  in  whole  or  part  We  believe 
that  the  requirements  and  procedures  established  m 
the  Report  and  Order  are  preferable  to  the  CFA 
appro^  for  achieving  reasonable  rates  for  cable 
sendee.  In  addition,  t^re  is  no  record  support  In 
this  proceeding  for  the  CTA  proposal.  Accordingly, 
we  deny  the  CFA  Petition. 

See  Report  and  Order,  at  paras.  371-381. 

^sSeeid.  at  para.  352-356. 

11  See  id.  at  paras.  223-232. 

See  id. 

IS  Preemption  Order,  at  para.  3. 
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adjustments,  although  we  encouraged 
operators  to  notify  subscribers  and 
proper  authorities  in  advance  of  rate 
adjustments  as  soon  as  possible.**  We 
therefore  preempted  state  and  local 
notice  requirements  to  the  extent  that 
they  required  notice  of  such 
adjustments  before  June  21. 1993. 

7.  We  believe  the  same  circumstances 
exist  in  view  of  the  September  1 
effective  date  that  we  are  establishing  in 
this  Order.  Accordingly,  consistent  with 
our  prior  action,  we  hereby  preempt 
local  and  state  notice  requirements  until 
September  1. 1993.*'  We  do  not 
preempt  any  local  or  state  notice 
requirements  to  the  extent  they  apply  on 
or  after  September  1. 1993.  In  addition, 
for  the  same  reasons,  we  are  waiving  om* 
own  notice  requirements  until 
September  1. 1993.**  These  actions  are 
within  the  scope  of  our  authority  under 
the  Cable  Act  of  1992  and  are  necessary 


fid. 

f  Sflvsral  petitioiu  have  been  filed  sedung 
similar  reliet  See  Petition  for  Clarification  of  June 
IS,  Order,  filed  by  Continental  Cablevision,  Inc. 
(filed  June  22, 19931;  PetiticHi  in  Support  of  Petition 
for  Cl^fication,  filed  by  Cablevision  Industries 
Corporation,  Comcast  C^le  Communications  and 
Cox  Cable  Communicaticms  (filed  July  2, 1993);  and 
Comments  in  Support  of  Petition  for  CImification 
or.  Alternatively,  Petition  for  Reconsideration,  filed 
by  Tele-Communications,  Inc.  (filed  July  19, 1993); 
Emergency  Request  for  Declaratory  Ruling  or 
Clarification,  filed  by  Media  Genmal  Cable  of 
Fairfax  (filed  June  22, 1993).  Baaed  on  the  actions 
we  are  taking  in  this  Order,  we  hereby  dismiss  these 
petitions,  without  prejudice  as  mod. 

laCable  operators  must  provide  urritten  notice  to 
subscribers  at  least  30  days  before  any  proposed 
rate  increase  takes  effect  for  the  basic  service  tier 
or  associated  equipment,  and  franchising 
authorities  must  be  informed,  in  urriting,  at  least  30 
days  before  any  proposed  rate  increase  of  any 
chtmges  in  rates  for  cable  programming  service  or 
associated  equipment.  47  CFR  76.932  and  76.964. 
Additionally,  our  customer  service  standards 
require  that  consumers  will  be  notified  of  any 
changes  in  rates,  programming  services  or  chimnel 
positions  as  soon  as  possible  through 
announcements  on  the  cable  system  and  in  writing. 
Section  76.309(cK3)(i)(B)  of  our  rules  requires  that 
notice  must  be  given  to  subscribers  a  minimum  of 
30  days  in  advance  of  such  changes  if  they  are 
within  the  control  of  the  cable  operator. 
Additionally,  under  the  customer  service 
provisions,  cable  operators  are  under  an  obligation 
to  notify  subscribera  30  days  in  advance  of  any 
significant  changes  in  other  information  regarding 
products  and  services  offered;  prices  and  options 
for  programming  services  and  conditions  of 
subscription  to  programming  and  other  services; 
installation  and  service  maintenance  policies; 
iiutructions  on  how  to  use  the  caUe  service; 
chaniMl  positions  of  programming  carried  on  the 
system;  and  billing  and  complaint  procedures.  47 
CF'k  76.309(c)(3KiKB)-  For  t^  reasons  discussed 
above,  %ve  waive  these  30  day  notice  provisions  in 
conjunction  with  the  September  1  effective  date  for 
cable  operators  who  are  unable  to  comply  with  the 
provisions  and  still  retier  or  restructure  their 
oaring  up  until  September  1, 1993.  Our  waiver 
and  preemption  do  not  extend  to  operators  who 
adjust  their  rates  prior  to  30  days  b^ore  September 
1, 1993,  since  these  operators  can  and  must,  comply 
with  the  30  day  notice  requirements  and  still 
effectuate  rate  dianges  and  changes  in  billing 
practices. 


to  achieve  prompt  and  smooth 
transition  to  rate  regulation  as  of  the 
new  effective  date.**  Indeed,  the  notice 
requirements  are  inconsistent  with  the 
federal  interests  in  such  a  transition. 

8.  Accordingly,  cable  operators  may 
establish  new  rates,  rate  structures,  and 
service  offerings  by  taking  reasonable 
steps,  such  as  public  notices  in 
newspapers  and  on-screen  messages 
over  &e  cable  system,  to  announce  such 
new  offerings  at  any  time  prior  to  12:01 
a.m.,  September  1, 1993.  Such  new 
offerings  will  be  deemed  to  be  “in 
effect”  at  that  time,  or  at  such  time 
specified  in  the  announcement,  but  in 
no  event  later  than  September  1, 1993. 

B.  Billing  Cycle  Requirements 

9.  We  also  hereby  establish 
procedures  for  dealing  with  billing  cycle 
issues  raised  by  the  September  1 
effective  date.  We  believe  that  cable 
systems,  where  possible,  should  begin 
billing  subscribers  for  new  rates 
beginning  on  or  before  the  new  effective 
date.  However,  as  we  noted  in  earlier 
orders  concerning  implementation  of 
cable  service  rate  regulation,  we  are 
aware  that  the  centralized  billing 
practices  used  by  most  of  the  cable 
industry  may  m^e  it  difficult  for 
consiuners  to  receive  bills  for  service 
provided  on,  or  shortly  after  September 
1, 1993,  that  reflect  new  rates  and 
service  offers  established  shortly  before 
that  date.30  Accordingly,  operators  who 
are  able  to  conform  their  bills  to  reflect 
new  rates  effective  September  1  should 
do  so.  Operators  unable  to  conform  their 
bills  to  reflect  new  rates  and  services 
beginning  September  1  will  be  required 
to  make  those  changes  as  soon  as  it  is 
practically  possible  to  do  so,  but  in  no 
event  later  than  October  1, 1993,  in 
order  to  have  luibilled  rates  deemed  "in 
effect.”  >*  Only  in  these  circumstances. 


*•$66  aty  of  New  York  v.  FCC,  486  U.S.  S7 
(1986);  Fidelity  Federal  Savings  and  Loan  Assoc,  v. 
de  la  Cuesta,  458  U.S.  141  (1982). 
ao  Deferral  Order,  at  n.  6. 
ai  We  require  that  where  the  aimounced  rate  is 
different  from  the  rate  actually  billed  before  the 
cable  operator  is  able  to  revise  bills  to  reflect  new 
rates  and  the  cable  operator  seeks  to  have  this  rate 
deemed  to  be  "in  ^ect”  for  rate  regulation 
purposes,  the  cable  operator  must  make  prospective 
billing  adjustments  to  refund  overcharges  (and 
o%et  any  undercharges)  in  a  reasonable  maimer. 
Where  poMible,  such  adjustments  should  be  made 
for  the  actual  subscribers  affected.  Hovrevn,  they 
may  also  appropriately  be  made  as  billing 
adjustments  to  the  class  of  tier  subscribera  or  to  all 
subscribera  of  the  regulated  cable  service.  See 
Report  and  Order,  at  n.  378. 

Several  petitioiu  have  been  filed  seeking 
clarification  of  adjustmenU  to  the  billing  cycle  after 
regulation  begins.  See  Petition  for  Clarification  or 
for  Reconsideration  of  Order  of  May  14, 1993,  filed 
by  Continental  Cablevision  on  May  20, 1993 
(requesting  clarification  of  billing  cycles);  Joint 
Conunents  In  Support  of  Petition  for  Clarification, 


will  we  lo(A  to  the  rate  in  effect  on 
September  1, 1993  rather  than  the  rate 
actually  bill^  on  that  date  for  purposes 
of  evaluating  the  reasonableness  of  rates 
so  long  as  the  cable  operator  makes 
necessary  corrections  to  subscriber  bills 
promptly. 

C.  Extension  of  Response  Period 

10.  Under  our  rules,  cable  operators 
must  respond  to  the  initial  notice  of 
regulation  of  the  basic  service  tier  by 
local  fianchise  authorities,  and  to  a 
complaint  filed  at  the  Commission 
concerning  a  cable  programming 
services  tier,  within  30  days.**  By  virtue 
of  this  change  in  the  effective  date,  cable 
operators  will  now  have  significant  new 
obligations  to  accelerate  rate  and  service 
adjustments  originally  planned  for 
October  1, 1993.  Similarly,  franchising 
authorities  that  intend  to  assert 
jurisdiction  over  cable  systems  may 
need  additional  time  to  prepare  for 
initial  regulation.  Accordingly,  we  will 
extend  until  November  15, 1993  the 
time  period  for  cable  operators  to 
respond  to  an  initial  notice  of  regulation 
of  tne  basic  tier,  and  to  an  initial 
complaint  concerning  a  cable 
programming  service  tier,  received 
between  September  1, 1993  and  October 
15, 1993.**  This  modification  will 
neither  delay  the  introduction  of  rate 
regulation  nor  permit  rate  increases,  but 
will  provide  operators  and  regulators 
sufficient  time  to  adjust  to  the  new 
effective  date.  In  addition,  this  action 
will  not  harm  consumers  because 
refund  liability  will  be  preserved  as  of 
the  new  effective  date  of  our 
regulations.** 

V.  Ordering  Clausea 

11.  Accordingly,  it  is  ordered, 
pursuant  to  sections  4  (i),  (j)  and  405  of 
the  Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  154  (i),  (j)  and  405, 
and  Section  1.108  of  the  Commission's 
rules,  47  CFR  1.108,  that  the 
Commission’s  rules  adopted  in 
Implementation  of  the  Sections  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Rate 
Regulation,  Report  and  Order  and 
Fuj^er  Notice  of  Proposed  Rulemaking, 


filed  by  Colony  Communication*,  Inc.  King 
Video^Ie  Company.  Multivision  Cable  IV  Corp., 
and  PaiCabla  Inc.  (filed  June  25, 1993).  Based  upon 
the  actions  we  take  in  this  Order,  we  ^smiss  these 
peitions  wdthout  prejudice  as  moot 
U47  CFR  76.930, 76.945(a).  and  76.956(a). 
as  This  will  provide  a  more  reasonable  transition 
period  for  implementation  of  rate  regulatimi. 
Responses  to  notice*  of  regulation  of  the  basic 
service  tier  and  to  complaint*  concerning  a  cable 
programming  service  tier  received  after  124)1  ajn.. 
October  16, 1993,  must  be  filed  urithin  30  days.  47 
CFR  76.930(a),  76.045(a).  and  76.956(a). 

M  See  para.  5.  supra. 
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MM  Docket  92-266,  FCC  93-177 
(released  May  3, 1993),  shall  be  effective 
September  1, 1993.29 

12.  It  is  further  ordered,  That, 
effective  upon  publication  in  the 
Federal  Register.^a  any  state  or  local 
requirements  that  cable  operators  give 
notice,  prior  to  September  1, 1993,  of 
rate  changes  intended  to  effectuate 
compliance  with  our  rate  regulations  are 
preempted  as  described  herein. 

13.  it  is  further  ordered.  That, 
effective  upon  release  of  this  Order, 

§§  76.932,  76.964,  and  76.309(c)(3)(i)(B) 
of  the  Commission’s  rules  ARE  WAIVED 
until  September  1, 1993. 

14.  It  IS  further  ordered.  That, 
effective  ^ptember  1, 1993,  the  time 
period  for  filing  responses  to  the  initial 
notice  of  regulation  of  the  basic  service 
tier,  and  to  an  initial  complaint  for  a 
cable  programming  services  tier 
received  between  September  1, 1993 
through  October  15, 1993,  SHALL  BE 
extended  until  November  15, 1993. 

15.  It  is  further  ordered.  That, 
effective  ^ptember  1, 1993,  cable 
operators  unable  to  conform  subscriber 
bills  to  reflect  restructured  rates  and 
service  effective  September  1, 1993,  are 
permitted  to  make  ^ose  changes  as 
soon  as  it  is  practically  possible,  but  no 
later  than  October  1, 1993. 

16.  It  is  further  ordered.  That  the 
Emergency  Petition  for  Immediate 
Implementation  of  Emergency  Rule 
Permitting  Immediate  Rate  Regulation 
filed  by  Consiuner  Federation  of 
America,  Media  Access  Project  and 
Public  Citizen  and  Center  for  Media 
Education,  is  denied. 

17.  It  is  further  ordered.  That  the 
Petition  for  Clarification  of  June  15, 
Order,  filed  by  Continental  Cablevision, 
Inc.  (filed  June  22, 1993);  Petition  in 
Support  of  Petition  for  Clarification, 
fil^  by  Cablevision  Industries 
Corporation,  Comcast  Cable 
Communications  and  Cox  Cable 
Commimications  (filed  July  2, 1993); 
and  Comments  in  Support  of  Petition 
for  Clarification  or.  Alternatively, 
Petition  for  Reconsideration,  filed  by 
Tele-Communications,  Inc.  (filed  July 
19, 1993);  Emergency  Request  for 
Declaratory  Rubng  or  Clarification,  filed 
by  Media  General  Cable  of  Fairfax  (filed 
June  22. 1993);  Petition  for  Clarification 


as  In  the  event  a  summary  of  this  Order  is  not 
published  in  the  Federal  Registor  30  days  in 
advance  of  September  1, 1993,  we  6nd  good  cause 
for  making  the  rule  changes  discussed  herein  on 
less  then  30  days'  notice.  See  5  U.S.C.  553(dK3). 
This  action  is  naceasary  to  ensure  a  prompt  and 
smooth  transition  to  cable  rate  regulation  consistent 
with  congressional  intent 
asTo  the  extent  necessary,  for  the  reasons  set 
forth  in  n.l,  supra,  we  find  good  cause  for  making 
our  preemption  effective  upon  publication  in  the 
Federal  Register.  5  U.S.C.  S53(d)(3). 


or  for  Reconsideration  of  Order  of  May 
14, 1993,  filed  by  Continental 
Cablevision  (filed  May  20. 1993);  and 
Joint  Comments  In  Support  of  Petition 
for  Clarification,  filed  by  Colony 
Communications,  Inc.,  King  Videocable 
Company.  Multivision  Cable  TV  Corp., 
and  ParCable  Inc.  (filed  June  25, 1993), 
are  dismissed  without  prejudice  as 
moot. 

List  of  Subjects  in  47  CFR  Parts  0 
and  76 

Cable  television. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-18311  Filed  7-30-93;  8:45  am] 
BHJJIM  CODE  «71S-ai-M 


47  CFR  Part  73 

[MM  Docket  No.  93-27;  RM-8178] 

Radio  Broadcasting  Servicaa; 
Bentonviiia,  AR 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  239A  to  Bentonville,  Arkansas, 
as  that  commimity’s  second  local  FM 
service,  in  response  to  a  petition  for  rule 
making  filed  by  JEM  Broadcasting 
Company,  Incorporated.  See  58  FR 
13435,  March  11, 1993.  Coordinates 
used  for  Channel  239A  at  Bentonville 
are  36-20-09  and  94-13-36.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  September  10. 1993. 
The  window  period  for  filing 
applications  on  Channel  239A  at 
Bentonville,  Arkansas,  will  open  on 
September  11, 1993,  and  close  on 
October  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-27, 
adopted  July  9, 1993,  and  released  July 
27, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC’s  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 


List  of  Sub jects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  7»-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

173.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Arkansas,  is  amended 
by  adding  Chaimel  239A  at  Bentonville. 
Federal  Communications  Commission. 
Mkhaal  C  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-18289  Filed  7-30-93;  8:45  am] 
BiujNa  cooE  sna-«i-«i 


47  CFR  Part  73 

[MM  Docket  No.  92-176;  RM-8038;  RM-, 
8116] 

Radio  Broadcasting  Services; 
Bentonviiia,  Mountain  Home  and 
YeiMile,  AR 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  252C2  for  Channel  252C3  at 
Bentonville,  Arkansas,  and  modifies  the 
license  for  Station  KOLZ(FM)  to  specify 
operation  on  the  higher  powered 
channel,  in  response  to  a  petition  filed 
by  Demaree  Media.  Inc.  Additionally, 
Channel  250C2  is  substituted  for 
Channel  252A  at  Mountain  Home, 
Arkansas,  and  the  license  for  Station 
KTLO-FM  is  modified  accordingly,  as 
requested  by  Mountain  Home 
Broadcasting  Corp.  Also,  Channel  269A 
is  substituted  for  Channel  249C2  at 
Yellville,  Arkansas,  and  the  license  for 
Station  KCTT-FM  is  modified  to  specify 
operation  on  the  lower-powered 
channel  to  accommodate  the 
modification  at  Mountain  Home.  See  57 
FR  39382,  published  August  31, 1992. 
Coordinates  for  Channel  252C2  at 
Bentonville  are  36-11-00  and  94-00- 
00.  Coordinates  for  Channel  250C2  at 
Mountain  Home  are  36-10-00  and  92- 
15-00.  Coordinates  for  Channel  269A  at 
Yellville  are  36-15-39  and  92-41-41. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-176, 
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adopted  July  9, 1993,  and  released  July 

27, 1993.  The  ^11  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC’s  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  International 
Transportation  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  (47  U.S.C.  154,  303.1 

173.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  2S2C3  and  adding 
Qiannel  252C2  at  Bentonville;  by 
removing  Channel  252A  and  adding 
Channel  250C2  at  Mountain  Home;  and 
by  removing  Channel  249C2  and  adding 
Channel  269A  at  Yellville. 

Federal  Communications  Commission. 
Michael  C  Rugw, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-18286  Filed  7-30-93;  8:45  am] 
MLUNO  CODE  Sn»-0t-M 


47CFRPwt73 

[MM  Docket  No.  93-34;  RM-ilOO] 

Radio  Broadcasting  Sarvicaa; 
Gianwood  Springs,  CO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  224A  to  Glenwood  Springs, 
Colorado,  as  that  community’s  second 
local  FM  service,  in  response  to  a 
petition  for  rulemaking  filed  on  behalf 
of  Gardiner  Broadcast  Partners,  Ltd.  See 
58  FR  12916,  March  8, 1993. 
Coordinates  used  for  Chamiel  224A  at 
Glenwood  Springs  are  39-32-36  and 
107-19-18.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  September  10, 1993. 
The  window  period  for  filing 
applications  on  Channel  224A  at 
Glenwood  Springs,  Colorado,  will  open 
on  September  11, 1993,  and  close  on 
October  12, 1993. 


FOR  FURTTHER  INFORMATION  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-34, 
adopted  July  9, 1993,  and  released  July 

27, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC’s  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC.  'Hie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street.  NW.,  suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

173.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  224A  at  Glenwood 
Springs. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-18288  Filed  7-30-93;  8:45  am] 
SILUNQ  CODE  tna-ai-M 


47  CFR  Part  73 

[MM  Docket  No.  93-02;  RM-8205] 

Radio  Broadcasting  Services;  Howe, 

TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Maple  Communications 
Limited  Partnership,  permittee  of 
Station  KHYI-FM,  Channel  237A, 

Howe.  Texas,  substitutes  Channel  237C3 
for  Channel  23 7A  at  Howe  and  modifies 
Station  KHYI-FM’s  construction  permit 
to  specify  operation  on  the  higher 
powered  channel.  See  58  FR  25593, 
April  27, 1993.  Channel  237C3  can  be 
allotted  to  Howe  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.0  kilometers  (7.5  miles) 


south  to  accommodate  Maple’s  desired 
site.  The  coordinates  for  Channel  237C3 
at  Howe  are  33-23-58  and  96-35-51. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  'This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-92, 
adopted  July  9, 1993,  and  released  July 

27, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC.  Ihe  complete  text  of 
this  decision  may  also  be  purchased 
fiom  the  Commission’s  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART7S-[AMENDED] 

1.  'The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

173.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  tmder  Texas,  is  amended  by 
removing  Channel  237A  and  adding 
Channel  237C3  at  Howe. 

Federal  Communications  Commission. 
Michael  C  Rug«r, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

(FR  Doc  93-18287  Filed  7-30-93;  8:45  am] 

BNXSM  CODE  Sn»^-M 


47  CFR  Part  73 

[MM  Docket  No.  93-29;  RM-6157] 

Radio  Broadcaating  Sarvicaa;  Tampla, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Progressive  Communications, 
Inc.,  permittee  of  Channel  269A, 
Temple,  Texas,  substitutes  Channel 
269C3  for  Channel  269A  at  Temple  and 
modifies  Progressive’s  authorization  to 
specify  operation  on  the  higher  powered 
channel.  See  58  FR  25593,  April  27, 
1993.  Channel  269C3  can  be  allotted  to 
Temple  in  compliance  with  the 
Commission’s  minimum  distance 
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separation  requirements  with  a  site 
restriction  of  20.1  kilometers  (12.5 
miles)  northwest  to  avoid  a  short* 
spacing  to  vacant  but  applied  for 
Channel  270A,  Lometa,  Texas.  The 
coordinates  for  Channel  269C3  are  31- 
16-24  and  97-23-33.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  September  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-29, 
adopted  July  9, 1993,  and  released  July 
27, 1993.  The  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoius  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractor, 
rrS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Paft73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 


Authority:  47  U.S.C.  154, 303. 

173.202  [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  269A  and  adding 
Channel  269C3  at  Temple. 

Federal  Communications  Commission. 

Mkhael  C  Roger, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-18290  Filed  7-30-93;  8:45  am] 
BMOMO  cooc  sria-oi-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuafKe  of  rxjles  arxi  r^ulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  fmal 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

9  CFR  Part  82 

[Docket  No.  91-016-1] 

RIN  057S-AA48 

Chicken  Disease  Caused  by 
Salmonella  enteritidis 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise 
our  regulations  concerning  chicken 
infection  caused  by  Salmonella 
enteritidis  serotype  enteritidis  (SE)  by 
making  the  following  major  changes:  (1) 
Exempting  certain  flocks  from  the 
testing  requirements  of  the  regulations, 
if  the  flocks  are  participating  in  certain 
voluntary  Salmonella  testing;  (2) 
removing  requirements  for  testing  blood 
and  internal  organ  samples  from  Test 
Flocks;  (3)  adding  requirements  to  test 
Study  Flocks  for  SE  by  testing  egg 
samples;  (4)  adding  requirements  to  trap 
and  test  r^ents;  (5)  substituting  the 
terms  SE-Positive  status  (Environment) 
and  SE-Positive  status  (Eggs)  for  the 
terms  Test  status  and  Infected  status, 
and  (6)  allowing  SE-Positive  houses  and 
flocks  to  be  released  from  regulation 
only  through  depopulation,  cleaning, 
and  disinfection,  not  through  negative 
testing. 

We  are  proposing  these  major  changes 
and  other  minor  changes  to  better 
control  the  spread  of  SE  in  commercial 
egg-iype  chicken  flocks.  These  changes 
would  affect  persons  in  control  of 
chicken  flocks  that  have  been 
determined  to  be  Study,  Test,  or 
Infected  Flocks  or  to  contain  Test  or 
Infected  Poultry  Houses,  and  persons 
transporting  and  receiving  restricted 
articles. 

OATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  1, 1993. 


ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
162-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Mason,  Director,  Salmonella 
Enteritidis  Control  Program,  VS,  APHIS, 
USDA,  room  205,  Presidential  Building, 
6525  Belcrest  Road,  Hyattsville,  MD 
20782, 301-436-4363. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  final  rule  published  in  the 
Federal  Register  on  January  30, 1991 
(56  FR  3730-3743,  Docket  No.  90-134), 
we  promulgated  regulations  to  address 
the  problem  of  disease  caused  by 
Salmonella  enteritidis  serotype 
enteritidis  (SE)  in  egg-type  Sickens.  At 
that  time  we  imposed  two  sets  of 
regulatory  requirements:  one  to  address 
the  spread  of  SE  in  egg-type  chicken 
breeding  flocks,  and  one  to  address  the 
spread  of  SE  in  egg  production  flocks. 
These  requirements  were  incorporated 
into  9  CFR  part  82  (referred  to  ^low  as 
the  regulations). 

First,  the  regulations  require  that  all 
hatching  eggs  and  newly-hatched  chicks 
moved  interstate  from  egg-type  chicken 
breeding  flocks  must  be  from  flocks 
classified  as  U.S.  Sanitation  Monitored 
under  the  National  Poultry 
Improvement  Plan  (NPIP),  or  must  meet 
the  requirements  of  a  State  classification 
plan  determined  by  the  Administrator  to 
be  equivalent  to  the  U.S.  Sanitation 
Monitored  program  (USSMP)  under  the 
NPIP.  Such  flocks  are  called  Certified 
Salmonella  enteritidis  serotype 
enteritidis  Tested  Free  Flocks  for  the 
purpose  of  the  regulations.  Hatching 
eggs  and  newly-hatched  chicks  may  be 
moved  interstate  from  such  flocks 
without  further  restriction  under  the 
regulations.  The  purpose  of  this 
requirement  was  to  prevent  the  spread 
of  SE  associated  with  movement  of 


hatching  eggs  and  chicks  fi'om  breeding 
flocks.  This  approach  relies  on  NPIP 
testing,  sanitation,  and  flock 
management  techniques  to  exclude  SE 
from  breeding  flocks. 

Second,  the  regulations  provide  a 
system  to  test  egg  production  flocks  and 
separate  poultry  houses  in  such  flocks, 
in  order  to  identify  those  containing 
chickens  infected  with  SE.  The 
regulations  focus  on  those  flocks  and 
houses  that  have  been  implicated  as  the 
most  probable  source  of  outbreaks  of  SE 
in  chickens  or  humans.  This  system 
involves  classification  of  egg  production 
flocks  in  the  categories  of  Study,  Test, 
or  Infected  flocks  or  houses,  and 
includes  requirements  for  testing  of 
environmental,  blood,  and  internal 
organ  samples  for  evidence  of  SE  under 
certain  circumstances.  The  interstate 
movement  of  articles  from  Test  and 
Infected  flocks  and  houses  is  restricted. 
Restricted  articles  include  live  chickens, 
eggs,  manure,  cages,  coops,  containers, 
troughs,  and  other  equipment.  Some  of 
these  articles  are  prohibited  from 
moving,  and  some  are  allowed 
movement  under  a  permit  and  special 
conditions.  Eggs  may  be  moved 
interstate  from  Infected  and  Test  flocks 
or  houses  only  for  pasteurization,  hard 
cooking,  or  directly  to  a  port  for  export 
from  the  United  States. 

After  evaluating  the  progress  to  date 
of  our  SE  program,  and  consulting  with 
industry  and  other  involved  Federal  and 
State  agencies,  we  have  determined  that 
a  numl^r  of  changes  could  be  made  in 
our  regulations  to  increase  the 
effectiveness  of  the  program.  These 
proposed  changes  are  discussed  below. 

Identification  of  Study  Flocks 

Under  the  current  regulations,  if  a 
human  or  poultry  disease  outbreak  of  SE 
is  traced  back  to  an  egg  production 
flock,  that  flock  is  designated  a  Study 
Flock  and  must  undergo  testing  in 
accordance  with  the  regulations.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  currently  working 
with  industry  to  develop  voluntary 
testing  programs  for  Salmonella,  which 
many  egg  production  flocks  could  soon 
be  using.  Various  alternatives  for 
voluntary  SE  testing  and  control 
programs  are  currently  undergoing 
evaluation  by  APHIS.  We  believe  that  if 
a  flock  that  was  involved  in  a  disease 
outbreak  is  already  being  tested  under 
an  adequate  voluntary  program,  there  is 
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no  need  to  also  test  it  as  a  Study  Flock. 
Doing  so  would  require  duplication  of 
testing  without  improving  Salmonella 
control. 

Therefore,  we  propose  to  add  the 
following  paragraph  (iv)  to  §  82.32(a)(1), 
which  deals  with  how  Study  Flocl^  are 
designated: 

(iv)  No  flock  will  be  determined  to  be  a 
Study  Flock  if  the  flock  is  participating 
in  a  voluntary  testing  and  control 
program  for  Salmonella  enteritidis 
serotype  enteritidis  that  the 
Administrator  has  determined  imposes 
testing  requirements  identical  or 
equivalent  to  those  required  by  this 
subpart.  Testing  requirements  will  be 
deemed  equivalent  to  those  required  by 
this  subpart  if  the  Administrator  reviews 
scientific  studies  of  the  effectiveness  of 
the  tests  in  identifying  Salmonella 
enteritidis  serotype  enteritidis  and  finds 
that  the  reliability  of  the  proposed  tests 
meets  or  exceeds  the  reliability  of  the 
tests  required  by  this  subpart. 

We  have  had  some  difficulty  with 
§  82.32(a)(l)(iii)  of  the  current 
regulations,  which  states  that  we  will 
determine  a  flock  to  be  a  Study  Flock 
when,  among  other  things,  “Shipping 
records  or  other  evidence  reveal  that  the 
probable  source  of  the  eggs  was  the 
flock  determined  to  be  a  study  flock.” 
During  investigations  of  SE  outbreaks  in 
which  eggs  are  implicated,  we  study  the 
records  of  egg  packers  and  shippers  to 
determine  the  source  of  eggs.  Often 
these  facilities  pack  and  ship  eggs  from 
several  flocks  on  the  same  day,  and 
intermix  the  eggs  in  such  a  way  that  any 
of  several  flocks  could  be  the  source  of 
the  eggs  implicated  in  an  SE  outbreak. 

In  a  number  of  investigations  of  human 
and  poultry  SE  outbreaks  over  the  past 
year,  it  was  not  possible  to  confirm  that 
the  eggs  causing  the  outbreak  came  horn 
a  single  source.  In  these  instances,  more 
than  one  producer  could  have  supplied 
the  eggs  implicated.  When  it  is 
determined  that  a  limited  number  of 
producers  could  have  supplied  the  eggs, 
it  would  be  preferable  to  test  the  flocks 
of  all  the  major  suppliers  to  find  those 
responsible  for  the  SE  outbreak,  rather 
than  to  not  test  any  of  the  suppliers 
because  they  cannot  be  narrowed  down 
to  a  single  sorirce,  as  has  been  the 
practice  under  the  current  regulations. 

Therefore,  we  are  proposing  new 
language  to  provide  some  flexibility  to 
identify  more  than  one  flock  as  the 
probable  source  of  eggs  causing  an  SE 
outbreak.  Proposed  §  82.32(a)(l)(iii) 
would  state  that  in  determining  whether 
to  designate  a  Study  Flock,  the 
Administrator  would  consider  whether: 
(iii)  Shipping  records  or  other  evidence 
reveal  that  a  flock  was  a  probable  source 
of  the  eggs.  If  the  shipping  records  or 
other  evidence  identify  more  than  one 


flock  as  a  probable  source  of  the  eggs,  the 
Administrator  may  classify  all  such 
flocks  as  study  flocks . . . 

Pullets 

“Pullet”  is  a  term  used  in  the  poultry 
industry  to  describe  a  young  chicken, 
from  shortly  after  the  time  it  is  hatched 
imtil  it  is  old  enough  to  be  an  effective 
layer  (about  5  months  of  age). 

Movement  of  pullets  may  spread  SE, 
since  pullets  may  be  infected  with  SE 
when  they  are  used  as  replacements  for 
laying  hens,  and  could  introduce  SE 
infection  into  commercial  flocks.  The 
regulations  address  the  interstate 
movement  of  hatching  eggs  and  newly- 
hatched  chicks,  and  address  laying  hens 
in  egg  production  flocks,  but  do  not 
establish  any  specific  requirements  for 
pullets,  i.e.,  chickens  between  the  time 
they  are  hatched  and  the  time  they  enter 
an  egg  production  flock. 

The  only  provision  of  the  regulations 
that  has  significant  implications  for 
pullets  is  §  82.32(a)(2).  That  paragraph 
allows  APHIS  to  determine  an  egg 
production  flock  to  be  a  Study  Flock  if 
it  has  received  progeny  (i.e.,  pullets): 

from  an  egg-type  chicken  breeding  flock 
that  has  had  Salmonella  enteritidis 
serotype  enteritidis  recovered  from  the 
internal  organs  of  one  or  more  chickens 
through  testing  in  accordance  with 
§  145.23(d)  of  this  chapter,  at  any  time 
since  the  last  negative  environmental 
sample  tested  for  that  egg-type  chicken 
breeding  house  in  accordance  with 
§  145.23(d)  of  this  chapter. 

Basically,  this  provision  states  that  an 
egg  production  flock  could  be 
determined  to  be  a  Study  Flock  if  it 
receives  pullets  from  a  breeding  flock 
that  has  tested  positive  for  SE  in 
accordance  with  the  NPIP  standards  for 
SE  testing,  contained  in  9  CFR  part  145. 

Upon  further  consideration,  we 
propose  to  eliminate  this  provision  from 
the  regulations.  No  particular  provisions 
were  specified  in  the  regulations  as  to 
how  pullet  flocks  that  are  classified  as 
Study  Flocks  would  be  further  tested, 
nor  did  the  regulations  make  clear  what 
action  would  follow  if  the  environment 
of  the  pullet  flock  and/or  the  chicks 
themselves  were  foimd  to  be  positive. 
We  do  not  believe  that  restricting  pullet 
flocks  based  on  tests  that  were  really 
designed  for  egg  production  flocks  is 
justified.  Therefore,  we  propose  to 
eliminate  the  provision  for  classifying 
flocks  as  Study  Flocks  if  they  have 
received  progeny  from  SE-Positive 
breeder  flocks  (pullet  flocks).  To 
encourage  the  use  of  nonregulatory 
market  forces  to  control  the  risk  of 
transmitting  SE  in  breeding  flocks,  we 
propose  to  require  that  the  owner  of  a 
primary  or  multiplier  breeder  flock  that 
tests  positive  for  SE  \mder  the  NPIP 


must  notify  all  subsequent  purchasers  of 
chicks  from  the  flock  that  the  chicks  are 
progeny  of  a  breeder  flock  that  tested 
positive  for  SE  under  the  NPIP.  Given 
this  information,  the  purchaser  of  the 
chicks  will  decide  on  a  volimtary  basis 
what  testing  and  disposition  to  make  of 
the  chicks.  (See  proposed  $  82.35(b).) 

Due  to  extensive  industry  concern  about 
SE,  flocks  containing  chickens 
purchased  from  a  breeder  flock  found 
positive  for  SE  through  NPIP  testing  face 
a  reduced  market  and  lower  prices  for 
their  products.  We  believe  these  market 
forces  will  induce  purchasers  of  such 
chickens  to  take  steps  to  control  the  risk 
of  SE  in  their  flocks,  by  actions  such  as 
voluntary  testing  or  segregation  of  the 
chickens  purchased  bom  breeder  flocks 
that  tested  positive  for  SE  under  the 
NPIP. 

APHIS  is  continuing  to  gather  data  to 
determine  whether  additional  regulatory 
restrictions  should  be  developed  for 
pullets.  Although  we  have  not  yet 
determined  whether  or  how  to  regulate 
pullet  movement,  we  are  currently 
engaged  in  educational  efforts  to  inform 
members  of  the  poultry  industry  about 
SE  risks  associated  with  pullets  and 
methods  to  reduce  these  risks.  We  are 
also  encomaging  pullet  growers  to  test 
the  environment  of  their  premises  for  SE 
and  to  move  pullets  in  equipment  and 
vehicles  that  have  been  cleaned  and 
disinfected  to  prevent  possible 
contamination  by  SE. 

Eliminating  Test  and  Infected  Categories 
and  Adding  SE-Positive  Categories 

Under  the  current  regulations,  a  flock 
or  poultry  house  is  required  to  be  tested 
for  SE  if  it  falls  into  one  of  three 
statuses:  Study,  Test,  or  Infected.  A 
flock  is  a  Study  Flock  if  it  is  implicated 
in  an  outbreak  of  SE  (or  as  discussed 
above  regarding  a  provision  we  propose 
to  remove,  if  the  flock  receives  progeny 
from  a  breeding  flock  that  tests  positive 
for  SE  imder  the  NPIP).  If  the 
environment  of  a  flock  or  separate 
poultry  house  in  the  flock  tests  positive 
for  SE,  the  flock  or  house  enters  Test 
status.  If  internal  organs  from  chickens 
in  a  flock  or  separate  poultry  house  test 
positive  for  SE,  the  flock  or  house  enters 
infected  status. 

To  simplify  the  regulations  and  make 
our  terminology  more  informative,  we 
propose  to  eliminate  the  terms  Test  and 
Infected,  and  to  substitute  a  new  term, 
SE-Positive. 

As  discussed  below,  we  propose  to 
change  the  pattern  of  SE  testing  of  flocks 
identified  through  trace-back  from  SE 
outbreaks,  by  adding  a  requirement  to 
test  their  eggs  for  SE.  Flocks  or  houses 
with  SE-positive  eggs  would  be 
subjected  to  the  most  severe  restrictions 
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on  interstate  movement  of  their  eggs  and 
other  articles.  Flocks  or  houses  that 
have  SE  in  the  environment,  but  not  in 
eggs,  would  be  subjected  to  less  severe 
restrictions. 

To  facilitate  this,  we  will  continue  to 
collect  environmental  samples,  and  will 
also  collect  egg  samples,  from  chicken 
houses  in  Study  Flocks.  Flocks  or 
separate  poultry  houses  that  test 
positive  for  SE  in  the  environment  but 
negative  for  SE  in  eggs  would  be 
classified  as  SE-Positive  (Environment). 
Flocks  or  separate  poultry  houses  that 
test  positive  for  SE  in  both  the 
environment  and  eggs  would  be 
classified  as  SE-Positive  (Eggs). 

Eliminating  Blood  and  Internal  Organ 
Tests  For  Test  Flocks  and  Houses 

The  current  regulations  provide  that 
chickens  in  Test  Flocks  and  Test  Houses 
must  undergo  both  blood  and  internal 
organ  tests  with  no  recovery  of  SE  to  be 
released  fit)m  Test  status.  If  SE  is 
recovered  from  the  internal  organs,  the 
flock  or  house  is  placed  in  Infected 
status  (see  ciurent  §  82.32(c)). 

A  stained-antigen,  rapid,  whole  blood 
test  (the  pullorum  test)  is  used  as  an 
indicative  test,  and  to  help  identify 
particular  banks  of  cages  and  chickens 
flrom  which  internal  organ  samples 
should  be  selected.  Our  experience 
implementing  the  regulations  has 
shown  that  the  blood  tests  are  not 
sufficiently  specific  to  be  of  much 
assistance  in  determining  whether 
chickens  in  a  house  or  flock  are  infected 
with  SE. 

The  current  regulations  use  internal 
organ  tests  to  establish  whether 
chickens  are  infected  with  SE.  We 
continue  to  believe  that  internal  organ 
tests  are  an  accurate  indication  of 
whether  chickens  in  a  flock  are  infected 
with  SE,  and  that  the  potential  exists  for 
SE-infected  chickens  to  transovarianally 
transmit  SE  to  eggs  of  the  chickens, 
which  could  subsequently  infect  people 
or  poultry  with  SE.  However,  recent 
research  indicates  that  SE-infected 
chickens  may  shed  SE  into  eggs 
intermittently,  and  during  some  periods 
a  chicken  infected  with  SE  may  lay  eggs 
free  from  SE.  Therefore,  while  internal 
organ  tests  would  accurately  identify 
SE-infected  chickens,  they  may  not  be  a 
good  indicator  that  SE-infected  eggs  are 
being  laid  by  the  chickens. 

Since  the  goals  of  the  regulations  are 
to  control  the  spread  of  SE  and  to 
reduce  the  risk  to  poultry  and  public 
health,  this  suggests  two  complementary 
strategies  for  controlling  the  means  of 
SE  spread.  An  SE-positive  environment 
means  articles  from  the  environment 
(including  chickens)  could  spread  SE; 
therefore,  we  should  restrict  movement 


of  articles  from  flocks  with  positive 
manure  and  egg  transport  machinery 
tests.  However,  eggs  from  an 
environmentally  positive  flock  may 
either  contain  SE  or  be  froe  from  SE; 
therefore,  we  should  test  eggs  from 
environmentally  positive  flocks,  and 
restrict  their  movement  only  if  they  test 
positive  for  SE.  When  the  current 
program  started  in  February,  1990,  the 
testing  of  eggs  was  not  considered 
practical  or  economically  feasible.  Since 
that  time,  work  by  various  researchers 
and  by  the  Salmonella  Enteritidis  Task 
Force  has  developed  methods  to  culture 
eggs  which  are  practical  and 
economical. 

We  propose  to  abandon  use  of  blood 
tests  because  our  experience  has  shown 
them  to  be  of  limited  use,  and  we 
propose  to  abandon  internal  organ  tests 
because  egg  tests  are  more  useful  in 
identifying  flocks  where  SE  is  actually 
present  in  e^s. 

Addition^y,  a  program  that  relies  on 
environmental  and  egg  testing  would 
impose  less  of  a  financial  burden  on 
regulated  persons  than  the  current 
program  of  environment,  blood,  and 
internal  organ  tests.  Egg  tests  are 
cheaper  for  flock  owners,  because 
sampling  eggs  is  less  expensive  and 
disruptive  to  flock  operations  than 
drawing  blood  and  sacrificing  poultry 
for  tests.  Since  studies  and  operational 
experience  now  indicate  that  an  egg 
testing  program  is  an  acceptable 
substitute  for  blood  and  internal  organ 
testing,  we  are  proposing  this  less  costly 
alternative. 

Adding  Rodent  Testing  for  Study  Flocks 
Recent  studies  have  indicated  that 
rodents,  and  particularly  mice,  in  hen 
houses  serve  as  a  reservoir  for  SE,  and 
play  an  important  role  in  its 
transmission.  If  SE  is  present  in  a  flock 
environment,  rodents  may  spread  it 
among  the  poultry  and  from  house  to 
house.  Therefore,  we  intend  to  require 
trapping  and  testing  of  rodents  in  flocks 
where  manure  or  egg  transport 
machinery  samples  collected  from  the 
environment  have  tested  positive  for  SE. 
Flocks  with  a  rodent  population 
infected  with  SE  pose  a  risk  for  house- 
to-house  transmission  of  SE.  Therefore, 
inspectors  would  determine  that  such 
flocks  do  not  achieve  the  level  of 
biosecurity  needed  for  poultry  houses  in 
the  flock  to  qualify  as  “separate  poultry 
houses"  under  the  definitions  in 
§  82.30,  unless  the  flock  or  house  is 
under  an  adequate  rodent  control 
pro^am. 

We  propose  to  add  provisions  for 
collecting  and  testing  rodents  to  §  82.32, 
discussed  below,  and  to  add  the 
following  sentence  to  the  definition  of 


“separate  poultry  house"  in  §  82.30: 

“No  poultry  house  that  had  positive 
results  for  its  most  recent  rodent  tests 
conducted  in  accordance  with  §  82.32 
shall  be  classified  as  a  separate  poultry 
house,  \mless  an  adequate  rodent 
control  program  is  in' operation." 

Testing  Manure,  Egg  Transport 
Machinery,  Rodents,  and  Eggs  For  SE 

We  propose  to  test  for  SE  using  the 
following  methods.  After  a  flock  is 
determined  to  be  a  Study  Flock,  a 
Federal  or  State  representative  will 
collect  manure  samples,  egg  transport 
machinery  samples,  and  rodent  samples 
from  all  houses  in  the  flock.  The  manure 
and  egg  transport  machinery  samples 
will  be  collected  using  drag  swabs  as 
described  in  §  82.32(b)(l)(i)  and  (ii)  of 
the  proposed  regulations.  The  Federal  or 
State  representative  will  attempt  to 
obtain  rodent  samples  by  placing  12 
repeating  rodent  traps  in  each  house 
and  checking  them  regularly,  as 
described  in  §  82.32(b)(l)(iii)  of  the 
proposed  regulations. 

Tne  manure  and  egg  transport 
machinery  samples  from  a  Study  Flock 
will  be  cultured  first.  If  none  of  these 
samples  yield  positive  test  results  for 
SE,  the  Study  Flock  will  be  released 
from  regulation  and  no  further  tests  will 
occur.  If  any  of  the  manure  or  egg 
transport  machinery  samples  test 
positive  for  SE,  the  flock  or  house  enters 
SE-Positive  (Environment)  status,  and 
interstate  movement  of  articles, 
including  eggs,  from  the  flock  is 
restricted  pending  testing  of  eggs  from 
the  house  or  flock  for  SE  (see  proposed 
§  82.34(a)).  Egg  samples  will  be 
collected  at  random  from  each  row  of 
cages  in  an  SE-Positive  (Environment) 
flock  or  house,  as  described  in 
§  82.32(b)(l)(iv)  of  this  proposal,  and 
will  be  cultured  for  SE.  If  the  egg 
samples  from  any  houses  test  positive 
for  SE,  the  positive  houses  will  be 
classified  as  SE-Positive  Houses  (Eggs). 

If  the  flock  does  not  consist  of  separate 
poultry  houses  as  defined  by  §  82.30, 
the  entire  flock  will  be  classified  as  an 
SE-Positive  Flock  (E^s). 

Classification  in  S^Positive  (Eggs) 
status  would  trigger  immediate 
restrictions  on  the  interstate  movement 
of  eggs  and  other  articles  from  the  flock, 
in  accordance  with  §  82.34.  On  the  other 
hand,  if  egg  samples  from  an  SE-Positive 
(Environment)  flock  or  house  test 
negative  for  SE,  as  discussed  below, 
interstate  movement  restrictions  on  eggs 
from  the  flock  or  house  would  be 
dropped,  but  would  continue  for  other 
articles  from  the  flock  or  house  (live 
chickens,  cages,  coops,  containers, 
troughs,  and  other  equipment).  In  the 
case  of  an  SE-Positive  (Environment) 
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flock  or  house,  movement  of  these 
articles  should  be  restricted  because 
they  may  be  contaminated  with  SE  horn 
the  environment  that  tested  positive  for 
SE;  but  the  eggs  should  be  permitted 
unrestricted  movement  because  they 
tested  negative  for  SE. 

If  a  house  or  flock  tests  positive  for 
manure  or  egg  transport  machinery 
samples  but  negative  on  the  test  of  egg 
samples,  three  more  sets  of  egg  samples 
will  be  collected  and  tested,  to  ensure 
that  the  negative  results  are  not  due  to 
intermittent  contamination  of  eggs  or 
failure  of  the  tests  to  detect  positive 
eggs.  These  three  additional  sets  of  egg 
samples  will  be  collected  and  tested  at 
2  week  intervals.  Those  houses  which 
yield  positive  results  for  manure  or  egg 
transport  machinery  samples  and 
negative  results  for  all  four  sets  of  egg 
samples  would  be  classified  as  SE- 
Positive  Houses  (Environment).  Such 
houses  would  have  subsequent  samples 
of  1,000  eggs  collected  for  SE  culture 
every  3  months  during  the  life  of  the 
flock.  Our  experience  enforcing  the 
regulations  and  studies  of  the 
epidemiology  of  SE  in  poultry  indicate 
that  an  interval  of  3  months  ^tween 
tests  is  an  efl^ective  timeframe  for 
testingi.  Sampling  of  1,000  eggs  will 
provide  a  99  percent  confldence  level  of 
detecting  positive  eggs  if  they  are 
present  at  a  O.S  percent  level.  If  any  SE 
is  found  in  any  of  these  samples,  the 
house  or  flock  would  be  reclassifled  as 
SE-Positive  (Eggs)  and  interstate 
movement  of  eggs  and  other  articles 
would  be  restricted  accordinsly. 

There  is  one  situation  in  wnich  we 
would  not  wait  3  months  before 
retesting  an  SE-Positive  House 
(Environment).  If  an  SE-Positive  House 
(Environment)  is  identified  as  the 
probable  source  of  eggs  implicated  in  a 
new  SE  outbreak,  in  accordance  with 
§  82.32(a),  the  house  would  be  retested 
immediately. 

Proposed  §  82.32(e)  states  that  houses 
or  flocks  that  test  positive  for  the  egg 
samples  and  are  classifled  as  SE- 
Positive  (Eggs)  may  continue  to  have  egg 
samples  collected  and  tested  every  2 
weeks,  at  the  discretion  of  the  owner.  If 
a  flock  or  house  that  is  SE-Positive 
(Eggs)  tests  negative  for  four  consecutive 
sets  of  egg  samples,  the  status  of  the 
flock  or  house  will  be  changed  to  SE- 
Positive  (Environment),  because  the 
tests  indicate  that  the  chickens  are  not 
likely  to  be  currently  shedding  SE  into 
eggs.  Although  a  flock  whose  chickens 


>  Further  information  concerning  studies  of  the 
epidemiology  of  SE  in  poultry  can  be  obtained  by 
writing  to  the  Salmonella  Enteritidis  Control 
Program,  VS,  APHIS,  USDA,  room  205,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville,  MD 
20782. 


once  shed  SE  into  eggs  may  experience 
such  shedding  again  in  the  future,  our 
experience  enforcing  the  regulations 
indicates  that  testing  of  samples  of  eggs 
from  such  flocks  every  3  months  should 
detect  further  shedding  of  SE  into  the 
eggs. 

We  propose  that  these  egg  samples  be 
collected  and  tested  as  follows,  lliese 
procedures  are  based  on  standard 
microbiological  procedures  emd 
scientiflc  studies^  of  identiflcation 
methods  for  SE  that  indicate  that  SE  can 
be  effectively  identifled  through 
culturing  of  pooled  egg  samples: 

Egg  sample  collection.  A  Federal 
representative  or  State  representative 
shall  randomly  collect  a  total  of  1,000 
eggs  from  each  egg  layer  house,  or  the 
total  daily  production  of  the  house  if  the 
daily  egg  production  totals  less  than 
1,000.  In  order  to  acquire  a 
representative  sample,  an  equal 
proportion  of  eggs  will  be  sampled  at 
random  from  each  bank  in  the  poultry 
house.  No  cracked  or  dirty  eggs  shall  he 
collected.  Any  visible  adherent  material 
shall  be  removed  from  the  shell  surface 
and  the  eggs  disinfected,  either  by  a  5 
second  dip  in  boiling  water,  or  with  a  3:1 
solution  consisting  of  3  parts  70% 
alcohol  (ethyl  or  isopropyl)  to  1  part 
10%  iodine  (Lugol’s).  The  eggs  will  then 
be  allowed  to  air  dry.  Eggs  with  chipped, 
cracked,  or  broken  shells  shall  not  be 
included  in  a  sample.  Each  sample  shall 
consist  of  20  eggs  cracked  aseptically 
into  a  sterile  whirl-pak  bag,  for  a  total  of 
50  samples  per  house.  While  cracking 
the  eggs,  the  Federal  or  State 
representative  must  wear  sterile  gloves, 
which  must  be  changed  between 
samples.  (Proposed  §82.32(b)(l)(iv)) 

Egg  sample  testing.  Each  sample  shall  be 
thoroughly  mixed  by  hand,  or  using  a 
stomacher,  until  all  yolks  are  completely 
mixed  with  the  albumen.  Samples  shall 
then  be  held  at  room  temperature  (68- 
75‘’F)  for  at  least  72  hours.  Each  sample 
shall  be  used  to  inoculate  two  selective 
differential  media  plates  (for  example, 
brilliant  green  (BG)  and  xylose-lysine- 
deoxycholate  (XLD)  plates).  Plates  shall 
be  incubated  at  37*’C  and  observed  for 
salmonellae-Iike  colonies  for  up  to  42 
hours.  If  initial  inoculum  is  heavily 
contaminated,  selectively  enrich  samples 
in  Hajna  tetrathionate  or  tetrathionate- 
brilliant  green  broth  or  subculture  to 
xylose-lysine-tergitol-4  (XLT4)  or 
brilliant  green  with  novobiocin  (BGN).  If 
salmonella-like  colonies  are  present  in  a 
sample,  three  such  colonies  shall  be 
characterized  by  inoculating  each  into 
triple  sugar  iron  (TSl)  and  lysine  iron 


2  See,  e.g..  Cask  and  Beard, “Detection  and 
Enumeration  of  Salmonella  Enteritidis  in  Fresh  and 
Stored  Eggs  Laid  by  Experimentally  infected  Hens,” 
/oumal  of  Food  Protection  55:3,  March  1992. 
Further  information  concerning  studies  of  the 
effectiveness  of  egg  tests  can  be  obtained  by  writing 
to  the  Salmonella  Enteritidis  Control  Program,  VS, 
APHIS,  USDA,  room  205,  Presidential  Building. 
6525  Belcrest  Road,  Hyattsville,  MD  20782. 


(LI)  agar,  and  by  subculturing  each  to 
nonselective  medium  and  serogrouping 
with  group  specifrc  antisera.  Addition^ 
testing  is  optional.  Those  colonies  that 
are  biochemically  and  serologically 
characterized  as  salmonellae  shall  be 
sent  to  NVSL  for  serotyping.  (Proposed 
S  82.32(d)(3)) 

Tlie  manure  and  egg  transport 
machinery  samples  required  by  this 
proposed  rule  would  be  the  same  as 
those  required  by  the  current 
regulations.  The  procedure  for  the 
placement  of  traps,  collection  of 
captured  rodents,  and  laboratory  testing 
of  the  rodents  for  SE  were  developed 
based  on  APHIS  review  of  existing 
rodent  control  programs  in  poultry 
housei  and  laboratory  testing  protocols 
currently  employed  in  reseaitm 
laboratories  for  isolating  and  identifying 
SE  firom  rodents. 

The  rodent  samples  required  by  this 
proposed  rule  would  be  collected  and 
tested  as  follows; 

Rodent  sample  collection.  At  the  time  that 
manure  or  egg  transport  machinery 
samples  are  collect^  in  accordance  Mrith 
§  82.32(b)(1)  and  tested  in  accordance 
with  §  82.32(d),  a  Federal  representative 
or  State  representative  shall  place  12 
repeating  metal  rodent  traps  baited  with 
chicken  feed  in  each  poultry  house.  The 
traps  shall  be  placed  in  any  areas 
showing  visible  signs  of  rodent  activity 
or  rodent  travel.  A  Federal  representative 
or  State  representative  shall  check  the 
traps  at  24  to  48  hour  intervals  during 
the  period  that  sample  collection  is 
underway,  and  shall  collect  all  rodents 
trapped,  euthanize  them,  and  submit 
them  to  a  laboratory  authorized  in 
accordance  with  §  82.39  for  testing.  A 
Federal  representative  or  State 
representative  shall  clean  and  sanitize 
the  traps  between  uses.  (Proposed 
§82.32(b)(l)(iii)) 

Rodent  sample  testing.  Internal  organs,  and 
a  portion  of  the  intestinal  tract,  shall  be 
aseptically  collected  from  each  rodent 
submitted.  A  sample  will  consist  of  the 
liver,  spleen,  and  intestinal  tissues 
collected  from  one  or  more  rodents,  in 
pool  sizes  up  to  five  rodents  per  pool. 
Each  sample  shall  be  placed  in 
approximately  10  times  its  volume  of 
Hajna  tetrathionate  or  tetrathionate- 
brilliant  green  selective  enrichment 
broth,  and  incubated  at  41°C  for  24 
hours.  Each  sample  shall  be  used  to 
inoculate  two  different  selective  media 
agar  plates  (consult  NVSL  for 
recommended  media)  and  incubated  at 
37°C  for  24  hours.  Up  to  five  Salmonella- 
suspect  colonies  from  each  sample  shall 
be  inoculated  in  TSI  and  U  media,  and 
incubated  at  37”C  for  24  hours.  If  after 
24  hours  no  Salmonella-suspect  colonies 
are  present,  the  plates  shall  be  incubated 
for  an  additional  24  hours.  Culhues 
showing  typical  reactions  on  TSI  or  LI  or 
both  shall  be  screened  with  Group  D 
antisera.  All  Group  D  isolates  shall  be 
sent  to  the  National  Veterinary  Services 
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Laboratories  for  species  identification. 

(Proposed  $  82.32(d)(2)) 

Interstate  Movement  Restrictions 

We  intend  to  use  the  results  of  egg 
culture  for  SE  to  determine  how  much 
of  a  risk  eggs  horn  SE-Positive  Houses 
or  Flocks  constitute  for  transmission  of 
SE,  by  actually  testing  samples  of  eggs 
from  these  chickens.  We  believe  the 
actual  culturing  of  the  eggs  is  a  direct 
and  efficient  indication  of  SE 
contamination  of  eggs  and  a  good  basis 
for  determining  whether  to  restrict 
interstate  movement  of  eggs. 

Therefore,  we  propose  to  restrict  the 
interstate  movement  of  live  chickens, 
cages,  coops,  containers,  troughs,  other 
equipment,  and  manure  h-om  an  SE- 
Positive  House  or  Flock  (Environment). 
We  propose  to  restrict  the  interstate 
movement  of  all  these  articles,  and  eggs, 
from  an  SE-Positive  House  or  Flock 
(Eggs).  (We  also  propose  to  restrict 
movement  of  eggs  from  SE-Positive 
Houses  and  Flocks  until  required  egg 
tests  are  conducted;  i.e.,  until  it  is 
determined  that  the  correct  status  of  the 
house  or  flock  is  SE-Positive 
(Environment)  and  not  SE-Positive 
(Eggs).)  We  propose  to  restrict  the 
movement  of  all  regulated  articles, 
including  eggs,  firom  SE-Positive  Houses 
(Eggs),  b^use  the  eggs  from  these 
houses,  as  well  as  articles  in  the 
environment,  have  tested  positive  for 
SE.  (See  proposed  §  82.34.) 

We  do  not  believe  this  decision  would 
significantly  increase  the  risk  of 
spreading  SE,  because  in  all  cases  where 
the  house  environment  has  tested 
positive  for  SE,  movement  of  articles, 
including  eggs,  would  be  at  least 
temporarily  restricted.  The  only 
di^erence  between  this  proposal  and 
the  current  regulations  related  to 
interstate  movement  restrictions  is  that 
eggs  from  a  house  or  flock  whose 
environment  has  tested  positive  for  SE 
would  be  allowed  to  move  after  eggs 
from  the  house  or  flock  test  negative  for 
SE  according  to  standards  proposed  in 
this  document.  Because  they  could 
spread  SE  to  other  flocks,  regulated 
articles  other  than  eggs  would  continue 
to  be  subject  to  movement  restrictions, 
whether  they  come  from  an  SE-Positive 
House  (Environment)  or  an  SE-Positive 
House  (Eggs). 

The  proposed  interstate  movement 
restrictions  in  concert  with  the  proposal 
to  use  egg  testing  in  lieu  of  blood  and 
internal  organ  testing  might  allow 
interstate  movement  of  eggs  from  some 
flocks  containing  chickens  infected  with 
SE,  if  the  chickens  are  not  actively 
shedding  SE  into  eggs  at  the  time  the 
egg  tests  are  conducted.  It  is  important 
to  address  the  intermittent  nature  of  SE 


shedding  by  layer  hens,  and  to  guard 
against  the  possibility  that  a  flock  could 

classified  as  SE-Positive 
(Environment)  and  allowed  unrestricted 
movement  of  eggs,  and  then  begin 
shedding  SE  into  the  eggs.  There  are  two 
provisions  in  the  proposal  to  address 
this  risk. 

The  first  provision  is  that  SE-Positive 
(Environment)  flocks  and  houses  must 
undergo  four  separate  sets  of  egg  tests  at 
2  week  intervals,  in  accordance  with 
proposed  §  82.32(c)(1)  and  (c)(2).  The 
available  epidemiological  evidence 
suggests  that  if  SE  shedding  is  going  to 
occur  in  a  flock,  it  is  likely  to  occur 
sometime  during  the  8  week  period  of 
testing,  and  would  be  detected.  (Once 
shedding  begins  in  a  flock  it  usually 
lasts  for  longer  than  2  weeks,  so  if  one 
egg  test  occurs  prior  to  shedding,  the 
next  would  occur  during  shedding.) 

The  second  provision  to  guard  against 
flocks  that  begin  shedding  after  negative 
egg  tests  is  the  requirement  in  proposed 
§  82.32(c)(3)  that  a  flock  that  completes 
four  sets  of  negative  egg  tests  must 
undergo  an  additional  egg  test  every  3 
months  for  the  life  of  the  flock.  This 
requirement  is  proposed  to  address  the 
slight  possibility  that  a  flock  would  not 
shed  SE  into  eggs  during  the  initial  8 
weeks  of  egg  testing,  but  could  begin 
shedding  SE  into  eggs  after  that  point. 

We  considered  the  alternative  of 
requiring  that  egg  tests  be  conducted 
every  two  weeks  for  the  life  of  each 
flock  in  SE-Positive  (Environment) 
status,  but  decided  that  requiring  so 
many  egg  tests  would  significantly  drain 
agency  resources  and  impose  substantial 
economic  burdens  on  producers  without 
achieving  a  proportional  gain  in  terms 
of  reducing  risks  of  SE  spread. 

Interim  Rule  Allowing  Post-Reiee^e 
Testing  of  Flocks  and  Houses 

On  January  9, 1992,  we  published  an 
interim  rule  in  the  Federal  Register  that 
was  effective  on  January  6, 1992  (57  FR 
776-779,  Docket  No.  91-193).  This  rule 
allows  APHIS  to  test  flocks  and  houses 
for  SE  for  a  period  of  18  months 
following  the  time  the  flock  or  house  is 
released  from  test  or  infected  status.  If 
the  flock  or  house  is  released  due  to 
depopulation,  the  18-month  period 
commences  at  the  time  the  flock  is 
repopulated. 

We  took  this  action  because  we 
believe  there  is  a  significant  possibility 
that  released  flocks  may  become 
reinfected  through  such  avenues  as 
contaminated  feed  or  rodent  problems. 
We  continue  to  have  concerns  about 
post-release  reinfection.  Therefore,  we 
are  re-proposing  our  current  post-release 
testing  provisions,  with  changes  to 
conform  with  other  changes  contained 


in  this  proposal.  These  post-release 
testing  provisions  are  set  out  in 
proposed  §  82.33(d). 

Release  From  SE-Positive  Status 
According  to  current  §  82.32(e)  of  the 
regulations,  a  flock  or  house  may  be 
released  from  Infected  status  if  internal 
organ  samples  from  the  chickens  test 
negative  for  SE,  or  if  the  flock  or  house 
is  depopulated,  cleaned,  washed,  and 
disinfected  in  accordance  with  the 
regulations. 

Upon  further  consideration,  APHIS 
has  determined  that  the  Salmonella 
control  program  would  be  more 
effective  if  we  allow  SE-Positive  Houses 
and  Flocks  (Environment)  and  SE- 
Positive  Houses  and  Flocks  (Eggs)  to  be 
released  from  SE-Positive  status  only 
after  depopulation  and  cleaning  and 
disinfection. 

It  is  only  fair  to  allow  Study  Flocks, 
which  may  not  be  infected,  to  be 
released  either  through  negative  testing 
or  depopulation  and  cleaning  and 
disinfection,  whichever  the  owner 
chooses.  For  houses  or  flocks  that  have 
tested  positive  for  SE,  we  do  not  believe 
that  subsequent  negative  tests  alone 
provide  sufficient  assurance  of  risk 
reduction  to  justify  releasing  them  from 
regulation.  For  example,  our  experience 
has  shown  that  it  is  nearly  impossible 
to  eliminate  SE  from  the  house 
environment  without  depopulation, 
cleaning,  and  disinfection,  but  a  house 
will  sometimes  test  negative  on  one  or 
several  tests  for  environmental  SE  even 
though  the  pathogen  is  still  present. 

Therefore,  we  propose  to  allow 
release  of  SE-Positive  Houses  and 
Flocks  (Environment)  and  SE-Positive 
Houses  and  Flocks  (Eggs)  only  after 
depopulation  and  cleaning  and 
disinfection.  As  discussed  above,  an  SE- 
Positive  House  or  Flock  (Eggs)  could 
have  its  status  changed  to  SE-Positive 
(Environment)  if  it  tests  negative  for  SE 
in  its  eggs  four  consecutive  times; 
however,  the  house  or  flock  would  have 
to  be  depopulated,  cleaned,  and 
disinfected  before  it  could  be  released 
from  SE-Positive  (Environment)  status. 
We  are  proposing  these  changes  in  a 
new  §  82.33,  which  consolidates 
provisions  concerning  release  from 
regulation  of  flocks  and  houses. 

Use  of  Monitoring  Tests 
Currently,  all  premises  which  include 
an  Infected  House  must  have  other 
houses  on  the  premises  tested  for  SE 
according  to  a  schedule  in  the 
regulations.  This  requirement  was 
designed  to  protect  against  the 
possibility  that  SE  could  spread  horn  an 
infected  House  to  another  house  on  the 
same  premises. 
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However,  one  of  the  bases  of  the 
regulations  was  that  it  is  possible  to 
regulate  on  an  individual  poultry  house 
basis,  rather  than  a  whole  flock  basis, 
when  the  individual  poultry  houses  are 
sufficiently  separated  to  minimize  the 
spread  of  disease  between  them.  Criteria 
for  determining  when  poultry  houses 
have  sufficient  biosecurity  to  allow 
them  to  be  separately  regulated  were  the 
basis  for  the  following  definition  in 
§  82.30  of  the  regulations: 

Separate  poultry  house.  A  poultry  house 
that  has  been  evaluated  by  a  P^eral  or 
State  representative  and  found  to  have 
biosecurity  to  prevent  the  transmission 
of  communicable  disease  to  other 
poultry  bouses.  Biosecurity  means  that 
flock  management  procedures  are  in 
place  to  ensure  that  there  is  minimal 
contact  between  poultry  houses  through 
exposure  to  chickens,  feed,  water, 
manure,  equipment,  rodents,  or 
personnel  from  other  poultry  houses, 
and  that  an  elective  rodent  control 
program  is  being  carried  out.  No  poultry 
house  that  had  positive  results  for  its 
most  recent  rodent  tests  conducted  in 
accordance  with  S  82.32  shall  be 
classified  as  a  separate  poultry  house. 

We  propose  to  amend  this  definition 
to  acknowledge  that  there  is  no  such 
thing  as  absolute  biosecurity,  and  that 
judgment  of  a  Federal  or  State 
representative  is  necessary  to  determine 
whether  the  biosecurity  that  exists  in  a 
flock  is  sufficient  to  designate  separate 
poultry  houses  in  the  flock.  We  also 
propose  to  add  a  sentence  to  this 
definition  addressing  separate  poultry  > 
house  status  for  floclu  that  have  positive 
rodent  tests,  as  discussed  above. 
Therefore,  we  propose  to  change  this 
definition  to  read  as  follows: 

Separate  poultry  house.  A  poultry  house 
that  has  been  evaluated  by  a  F^eral  or 
State  representative  and  found  to  have 
biosecurity  to  prevent  the  transmission 
of  communicable  disease  to  other 
poultry  houses.  Biosecurity  means  that 
flock  management  procedures  are  in 
place  to  ensure  that  there  is  minimal 
contact  between  poultry  houses  through 
exposure  to  chickens,  feed,  water, 
manure,  equipment,  rodents,  or 
personnel  from  other  poultry  bouses, 
and  that  an  effective  rodent  control 
program  is  being  carried  out.  No  poultry 
house  that  had  positive  results  for  its 
most  recent  rodent  tests  conducted  in 
accordance  with  §  82.32  shall  be 
classified  as  a  separate  poultry  house, 
unless  an  adequate  rodent  control 
program  is  in  operation. 

If  a  flock  consists  of  poultry  houses 
that  meet  this  definition,  we  believe  the 
risk  that  SE  could  spread  from  one 
house  to  another  within  the  flock  is  low, 
and  consequently  there  is  no  need  for 
monitoring  tests  under  these 
circumstances.  Therefore,  we  also 


propose  to  remove  §  82.38,  Monitoring 
Tests. 

Supervision  of  Hard  Cooking  Operations 
In  the  current  regulations,  paragraph 
(a)  of  §  82.33  states  that  eggs  may  be 
moved  interstate  from  test  poultry 
houses,  test  flocks,  infected  poultry 
hoiises,  and  infected  flocks: 
only  for  pasteurization  at  an  egg  products 
plant  inspected  by  the  Agricultural 
Marketing  Service  in  accordance  with  7 
CFR  part  59,  or  for  hard  cooking  at  an 
egg  products  plant  operating  under  the 
Agricultural  Marketing  Service 
Volimtary  Egg  Products  Inspection 
Service  in  accordance  with  7  CFR  part 
55.  *  *  • 

The  intent  of  this  provision  was  to 
ensure  that  the  eggs  were  pasteurized  or 
hard  cooked  in  a  manner  that  effectively 
destroyed  any  SE  present  in  the  eggs.  To 
ensure  this,  we  allowed  egg  movements 
only  to  egg  product  plants  operating 
under  existing  Agricultural  Marketing 
Service  (AMS)  regulatory  programs  that 
would  ensure  proper  pasteurization  or 
cooking  of  the  eggs. 

However,  eggs  that  are  properly  hard 
cooked  (cooked  imtil  the  yolk  and  white 
have  solidified)  will  not  spread  SE,  even 
if  they  are  cooked  at  a  location  other 
than  an  egg  products  plant  operating  in 
accordance  with  AMS  regulations  in  7 
CFR  part  59.  Our  desire  is  to  allow  eggs 
to  be  hard  cooked  at  any  fecility  that  is 
supervised  by  AMS  and  found  to 
perform  this  process  effectively.  Upon 
request  and  on  a  user  fee  basis.  AMS  is 
prepared  to  supervise  hard  cooking 
operations.  Such  supervision  will  be 
provided  to  assure  the  eggs  are  properly 
hard  cooked.  The  supervision  will  be 
provided  under  the  AMS  volimtary  egg 
products  inspection  program  in 
accordance  with  7  part  55. 

This  change  would  provide  an  option 
for  additional  firms  to  receive  eggs  for 
hard  cooking  under  AMS  supervision, 
thus  increasing  the  number  of  plants 
which  may  be  eligible  to  process  eggs 
from  SE-Positive  (Eggs)  Flocks  and 
Houses. 

Therefore,  we  propose  to  change  the 
language  regarding  pasteurization  and 
hard  cooking  quoted  above  to  state  that 
eggs  may  be  moved  interstate  from  an 
SE-Positive  House  (Eggs)  or  an  SE- 
Positive  Flock  (Eggs): 
only  for  pasteurization  at  an  egg  products 
plant  operating  under  the  mandatory  egg 
products  inspection  program 
administered  by  the  Agricultural 
Marketing  Service  in  accordance  with  7 
CFR  part  59.  or  for  hard  cooking  (cooked 
until  the  yolk  and  white  have  solidified) 
and  processing  imder  Agricultural 
Marketing  Sei^ce  supe^sion  in 
accordance  with  the  provisions  of  7  CFR 
part  55  *  *  *  (proposed  $  82.34(a)) 


Flocks  That  are  the  Probable  Source  of 
Disease  in  Two  or  More  Outbreaks 

The  current  regulations,  in  $  82.32(b), 
state  that  a  flock  can  be  directly 
classified  as  a  Test  Flock  before  any 
testing,  if  the  flock  "is  the  probable 
source  of  disease  in  three  or  more 
outbreaks  of  disease  in  humans  caused 
by  Salmonella  enteritidis  serotype 
enteritidis."  We  propose  to  reduce  this 
threshold  number  from  three  to  two 
outbreaks,  to  place  more  timely 
interstate  movement  restrictions  on 
flocks  that  may  present  a  health  risk. 
Therefore  proposed  §  82.32(b)  states  that 
"If  a  Federal  representative  determines 
on  the  basis  of  epidemiologic 
investigation  that  any  flock  is  a  probable 
soiuce  of  disease  in  two  or  more 
outbreaks  of  disease  in  humans  caused 
by  Salmonella  enteritidis  serotype 
enteritidis,  that  flock  shall  be 
determined  to  be  an  SE-Positive  Flock 
(Environment)  *  * 

Miscellaneous 

This  dociiment  also  proposes  editorial 
changes  for  purposes  of  clarity,  and  to 
assimilate  the  new  proposed 
amendments  discussed  above  with 
material  already  contained  in  the 
regulations.  We  propose  to  move  the 
requirements  concerning  authorized 
lalmratories  from  the  definitions  section, 
§  82.30,  to  a  new  §  82.39,  since  these  are 
substantive  requirements,  not  a 
definition.  The  requirements  for 
authorized  laboratories  are  also  edited 
to  make  them  consistent  with 
procedures  employed  by  the  National 
Veterinary  Services  Laboratories 
(NVSL).  In  addition,  we  propose  that  the 
approval  of  authorized  laboratories  will 
be  considered  only  when  the  Director, 
NVSL  determines  that  the  NVSL's 
capacity  for  conducting  tests  under 
these  regulations  has  bran  exceeded.  We 
also  propose  that  the  Area  Veterinarian 
in  Charge  (A VIC)  be  consulted  prior  to 
approval  of  an  authorized  laboratory  in 
the  AVIC’s  state.  We  are  adding  these 
requirements  because  we  believe  that 
NVSL  should  be  the  preferred  source  for 
such  testing  because  we  have  direct 
control  over  the  quality  of  testing  at 
NVSL,  and  because  results  of  tests 
conducted  at  NVSL  are  readily  available 
to  other  APHIS  offices  engaged  in 
Salmonella  activities.  It  is  more  difficult 
to  collect  and  organize  test  data  from  a 
variety  of  outside  laboratories.  The 
AVIC  would  be  involved  in  approval  of 
laboratories  because  the  AVIC  may  be 
able  to  provide  information  regarding 
local  laboratories'  ability  to  reliably 
perform  the  required  tests. 

In  addition,  we  propose  minor 
changes  to  the  laboratory  test  methods 
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for  samples,  to  employ  our  current  best 
knowledge  of  effective  test  techniques 
for  Salmonella.  Specihcally  we  propose 
to  (1)  substitute  tetrathionate*brilliant 
green  selective  enrichment  broth  for 
Mueller-Kauffman  tetrathionate 
selective  enrichment  broth;  (2)  make  it 
clearer  that  each  sample  shall  be  used 
to  inoculate  an  XLT4  agar  plate  and  a 
brilliant  green  novobiocin  agar  plate;  (3) 
change  the  requirement  to  ’‘inoculate  at 
least  5  Salmonella-suspecX  colonies 
from  each  sample”  to  a  requirement  to 
inoculate  “up  to  5  Salmonella-susped 
colonies,”  and  (4)  add  a  requirement 
that  if.  after  24  hours,  no  Salmonella- 
suspect  colonies  are  present,  the  plates 
will  be  incubated  for  an  additional  24 
hours. 

We  also  have  made  changes  to 
proposed  $  82.38,  which  deals  with 
cleaning  and  disinfection  of  Study  and 
SE-Positive  flocks  and  houses,  to  specify 
that  manure  and  litter  removed  from 
houses  must  be  placed  in  an  isolated 
area  where  poultry  or  livestock  will  not 
come  in  contact  with  the  manure  or 
litter.  We  propose  this  change  to  ensure 
that  poultry  or  livestock  will  not  come 
in  contact  with  and  spread  SE 
organisms  that  may  be  present  in  the 
manure  and  litter. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  would  have  an  effect  on  the 
economy  of  less  than  $100  million; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  would  not 
cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign* 
based  enterprises  in  domestic  or  export 
markets. 

As  an  alternative  to  the  provisions  of 
this  rule,  we  have  considered  taking  no 
action,  and  enforcing  the  current  SE 
regulations.  This  alternative  was 
rejected  in  favor  of  adopting  a  system  of 
testing  which  would  permit  a  more 
direct  and  efficient  evaluation  of  the 
actual  risk  presented  by  eggs  from  a 
flock  implicated  in  a  human  or  poultry 
SE  outbreak. 

The  provisitms  of  this  rule  would  not 
have  significant  economic  impacts  on 
large  or  small  entities.  The  chief 
businesses  affected  would  be  a  small 


number  of  egg  production  flocks  that  are 
determined  to  be  in  Study  or  SE- 
Positive  status.  If  this  proposed  rule  is 
adopted,  these  flocks  would  continue  to 
suffer  the  economic  impacts  imposed  by 
the  final  rule  published  in  the  Federal 
Register  on  January  30, 1991  (56  FR 
3730-3743,  Docket  No.  90-134). 

There  are  two  provisions  of  that  final 
rule  that  would  continue  to  have 
economic  impacts  on  some  small 
entities  if  this  proposal  is  adopted:  (1) 
the  prohibition  on  interstate  movement 
of  hatching  eggs  and  newly-hatched 
chicks  unless  they  are  classified  “U.S. 
Sanitation  Monitored”  under  the  NPIP 
or  meet  a  State  plan  determined  to  be 
equivalent  by  the  Administrator  (the 
Certified  Salmonella  enteritidis  serotype 
enteritidis  Tested  Free  Flocks),  and  (2) 
the  testing  requirements  and  restrictions 
on  interstate  movement  of  restricted 
articles. 

Breeders  affected  by  the  hatching  eggs 
and  newly-hatched  chicks  classification 
requirement  fall  into  two  groups; 
approximately  275  large  commercial 
breeders  (including  26  primary 
breeders)  of  egg-type  chickens  engaged 
in  interstate  movements,  and  a  larger 
number  (estimated  at  several  thousand) 
of  smaller  breeders,  most  of  which  are 
small  entities,  that  may  occasionally  pr 
fiequently  wish  to  sell  hatching  eggs 
and  newly-hatched  chicks  interstate. 

Almost  all  large  commercial  breeders 
participate  in  the  U.S.  Sanitation 
Monitored  program  of  the  NPIP,  and 
these  breeders  should  feel  little  or  no 
additional  impact  fiom  the  regulations, 
since  they  are  already  meeting  its 
classification  requirements  by 
participating  in  this  program  of  the 
NPIP. 

Smaller  breeders  of  egg-production 
chickens  who  wish  to  engage  in 
interstate  sales  or  other  interstate 
distribution  of  hatching  eggs  and  newly- 
hatched  chicks  will  be  required  to 
participate  in  the  U.S.  Sanitation 
Monitored  program  of  the  NPIP  or  a 
State  program  determined  to  be 
equivalent  by  the  Administrator,  at  an 
annual  cost  of  approximately  $750  per 
chicken  house.  In  some  cases,  this 
testing  cost  could  be  partially  or  wholly 
subsidized  by  State  governments  or  the 
Federal  government.  While  this  annual 
cost  could  be  a  significant  expense  for 
a  small  breeder,  the  data  available  to  us 
indicate  that  a  majority  of  small 
breeders  engaged  in  interstate 
movements  are  already  members  of  the 
NPIP  or  a  State  program,  and  therefore 
are  already  bearing  the  cost.  Therefore, 
we  do  not  believe  this  requirement  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Egg  production  flocks  containing 
houses  that  are  identified  as  SE-Positive 
(Eggs)  or  SE-Positive  (Environment)  will 
suffer  economic  impacts  as  a  result  of 
this  rule,  in  the  form  of  revenue  loss  due 
to  the  restrictions  on  interstate 
movement  of  chickens,  eggs  and  other 
articles  for  the  period  they  are 
restricted.  The  total  number  of  egg 
production  flocks  that  will  be  identified 
as  containing  SE-Positive  houses,  and 
the  number  of  these  which  are  small 
entities,  cannot  be  estimated  until  we 
acquire  further  data  on  the  extent  and 
rate  of  spread  of  SE  in  egg  production 
flocks.  In  1988, 40  egg  production  flocks 
were  implicated,  none  of  which  were 
small  entities.  However,  approximately 
93  percent  of  egg  production  flocks  are 
small  entities  (80,210  of  86,005 
producers  of  poultry  products  for  sale), 
and  it  is  likely  that  some  egg  production 
flocks  that  are  small  entities  will  be 
implicated  in  the  future. 

The  revenue  loss  will  depend  on  the 
length  of  time  the  flock  is  determined  to 
contain  an  SE-Positive  house,  the 
percentage  of  the  flock’s  houses  that  are 
determined  to  be  SE-Positive  (eggs) 
versus  SE-Positive  (Environment),  the 
availability  of  interstate  markets  for 
pasteurized  and  boiled  eggs,  and  other 
variables.  Flocks  that  are  determined  to 
contain  a  large  percentage  of  SE-Positive 
(Eggs)  houses  could  suffer  severe 
financial  losses  during  the  period  of 
interstate  movement  restrictions.  It  is 
also  possible  that  flocks  identified  as 
.Study  Flocks,  or  flocks  that  formerly 
contained  SE-Positive  houses  and  were 
later  released  fiom  that  status,  could 
suffer  indirect  economic  losses  caused 
by  adverse  publicity.  The  owners  of 
such  flocks  could  face  loss  of  markets  or 
reduced  prices  for  their  products,  even 
after  interstate  movement  restrictions  no 
longer  apply  to  the  flock.  However, 
some  pr^ucers  would  suffer  such 
indire^  economic  impacts  even  if  this 
rule  were  not  adopted.  Flocks  are 
frequently  suspected  of  contamination 
by  Salmonella,  and  suffer  financial 
losses  as  a  result,  without  being 
formally  identified  as  suspect  %  a 
government  program. 

Based  on  tne  number  of  egg 
reduction  flocks  found  to  contain 
ouses  infected  with  SE  over  the  past 
few  years,  we  estimate  that  on  the  order 
of  80  egg  production  flodcs  per  year  will 
be  determined  to  contain  SE-Positive 
(Eggs)  or  SE-Positive  (Environment) 
houses  and  will  thus  be  subjected  to 
interstate  movement  restrictions.  This 
number  is  less  than  0.1  percent  of  the 
total  number  of  egg  production  flocks 
that  are  also  small  entities.  Therefore, 
while  those  small  entities  that  are 
affected  may  suffer  significant  economic 
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impacts,  we  do  not  believe  the  total 
number  of  small  entities  affected  will  be 
substantial. 

For  flocks  and  bouses  that  are  SE- 
Positive  (Eggs),  the  chief  economic 
impact  consists  of  revenue  loss  due  to 
the  prohibition  against  interstate  sale  of 
their  eggs  (except  for  breaking  and 
pasteurization)  for  the  period  they  are 
considered  to  be  SE-Positive  (Eggs).  For 
flocks  and  houses  that  are  SE-Positive 
(Environment),  there  would  be  lesser 
economic  impacts  associated  with 
restrictions  on  moving  articles  other 
than  e^s  interstate. 

For  tTocks  that  must  be  tested  under 
tbe  Salmonella  regulations,  there  is  no 
significant  difference  between  the  cost 
of  conducting  blood  and  organ  tests 
under  the  current  regulations  and  the 
cost  of  instead  conducting  egg  tests 
under  the  proposed  regulations.  Both 
the  current  and  the  proposed  test 
procedures  require  about  six  person- 
days  of  work  to  collect  and  process 
samples  up  to  the  point  where  the 
samples  are  submitted  to  a  laboratory 
for  iMcteriological  culture.  The  current 
regulations  result  in  60  organ  samples 
from  each  house  being  cultured,  and  the 
proposed  regulations  would  result  in  50 
pooled  egg  samples  being  cultured.  The 
costs  of  culturing  an  organ  sample  or  an 
egg  sample  in  a  lab  are  similar,  so  the 
smaller  number  of  egg  samples  tested 
means  a  smaller  total  laboratory  test  cost 
for  each  house  tested  if  egg  tests  are 
used.  However,  since  the  major  cost  for 
both  blood/organ  tests  and  egg  tests  lies 
in  the  six  person-days  spent  collecting 
and  processing  samples  before  they  get 
to  the  lab,  switching  to  egg  tests  would 
reduce  total  sample  collection  and 
testing  costs  by  no  more  than  a  few 
percent. 

The  proposed  use  of  egg  tests  would 
allow  flocks  that  test  negative  on  the  egg 
tests  to  continue  to  sell  eggs  without 
restriction.  Under  the  current 
regulations,  some  of  these  flocks  would 
probably  be  restricted  to  selling  their 
eggs  to  breaker  plants  for  pasteurization 
or  hard  cooking,  due  to  positive  organ 
tests.  The  price  paid  for  breaker  eggs 
varies  widely  from  place  to  place  and 
over  time,  and  on  occasion  the  price  for 
breaker  eggs  even  exceeds  the  price  for 
hesh  shell  eggs.  However,  long-term 
nationwide  price  data  indicate  that 
breaker  plants  pay  an  average  of  5  to  10 
cents  per  dozen  less  for  eggs  than  other 
markets  pay.  Using  egg  tests  would 
allow  flocks  whose  eggs  test  negative  to 
forego  egg  sale  restrictions  that  would 
otherwise  be  applied  to  them  based  on 
positive  organ  tests,  and  that  would 
have  significant  costs  for  them. 

We  estimated  above  that  on  the  order 
of  80  flocks  or  houses  per  year  might 


have  their  egg  sales  restricted.  For  a 
traical  flock,  this  might  mean  800,000 
dozen  eggs  sold  at  an  unrestricted  price 
5  to  10  cents  higher  than  the  restricted 
price,  or  increased  revenue  of  $40,000  to 
$80,000  per  flock.  We  do  not  have 
reliable  data  yet  on  the  number  of  flocks 
that  might  have  egg  sales  restricted 
under  the  current  regulations  but  would 
be  allowed  unrestricted  egg  sales  under 
the  proposed  regulations.  Based  on  the 
limited  data  available  from  flocks  that 
have  been  subjected  to  both  organ  and 
egg  tests,  we  estimate  that  up  to  half  of 
the  flocks  or  houses  that  would  have 
been  restricted  under  the  current 
regulations  would  not  have  egg  sales 
restricted  if  the  proposed  egg  tests  are 
used.  Under  this  assumption,  the 
maximum  savings  would  be  on  the 
order  of  $1.6  million  to  $3.2  million  per 
year  for  40  flocks  that  would  otherwise 
have  egg  sales  restricted. 

The  proposal  to  use  egg  tests  would 
cause  a  very  small,  probably  negligible 
increase  in  the  risk  that  humans  could 
become  sick  by  consuming  SE- 
contaminated  eggs  fi'om  a  flock  tested 
under  the  regulations.  The  current 
regulations  restrict  egg  sales  when  the 
organs  of  chickens  test  positive, 
theoretically  controlling  any  risk  that 
SE-contaminated  eggs  could  be  laid  in 
that  flock  throughout  its  production 
cycle.  Since  the  proposed  regulations  do 
not  attempt  to  restrict  egg  sales  based  on 
organ  tests,  there  is  a  small  theoretical 
ri»  that  a  flock  could  contain  infected 
chickens  that  produce  contaminated 
eggs  only  outside  the  time  period 
covered  by  the  four  consecutive  egg 
testing  periods.  We  estimate  a 
probability  of  less  than  1  in  10,000  that 
this  could  occur. 

The  proposal  would  also  allow 
restricted  eggs  to  be  sold  for  hard 
cooking  at  facilities  that  operate  under 
Agricultural  Marketing  Service  (AMS) 
supervision,  but  are  not  egg  products 
plants  formally  approved  under  AMS 
regulations  in  7  CFR  part  59.  Such  hard 
cooking  facilities  would  incur  expenses 
equivalent  to  those  borne  by  formally 
approved  egg  products  plants  during  the 
periods  they  actually  hard  cook  eggs 
under  the  proposed  regulations,  because 
they  would  have  to  pay  for  inspectors  to 
be  present  during  arrival  of  restricted 
eggs  and  their  hard  cooking,  and  would 
have  to  maintain  records  and  meet  other 
AMS  requirements.  However,  for  a 
facility  that  only  hard  cooks  eggs  under 
the  proposed  regulations  on  an 
intermittent  basis,  costs  associated  with 
AMS  supervision  would  be 
proportionally  less  (i.e.,  proportional  to 
the  percentage  of  time  the  facility 
process  restricted  eggs)  than  the  costs 
incurred  by  an  egg  products  plant  that 


continuously  operates  imder  7  CFR  part 
59. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778  . 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  No 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  Administrative  proceedings 
will  not  be  required  before  p^ies  may 
file  suit  in  court  challenging  this  rule. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  I^velopment,  PPD, 
APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  and  (2) 
Clearance  Officer,  OIRM,  USDA,  room 
404-W,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  82 

Animal  diseases.  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  82.  Subpart 
B,  would  be  revised  to  read  as  follows: 
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PART  82— EXOTIC  NEWCASTLE 
DISEASE  IN  ALL  BIRDS  AND 
POULTRY;  PSITTACOSIS  AND 
ORNITHOSIS  IN  POULTRY;  CHICKEN 
DISEASE  CAUSED  BY  SALMONELLA 
ENTERITIOIS  SEROTYPE  ENTERITIDIS 

Subperl  B — Chicken  DIeeeee  Caused  by 
Salmonella  enlefHkMe  Serotype  enterttidis 

s«c 

B2.30  Definitions. 

82.31  Applicability. 

82.32  Identification  of  Study  Flocks.  SE- 
Positive  Flocks,  and  SB-Positive  Houses. 

82.33  Release  from  Study  Flock,  SE-Positive 
Flock,  and  SE-Positive  House  status; 
post-release  sampling  and  testing. 

82.34  Interstate  movement  of  articles  from 
SE-Positive  Houses  and  SE-Positive 
Flocks. 

82.35  Interstate  movement  of  hatching  eggs, 
newly-hatched  chicks,  and  pullets. 

82.36  Issuance  of  permits. 

82.37  Denial  and  withdrawal  of  permits. 

82.38  Cleaning,  washing,  and  disinfection  of 
depopulated  SE-Positive  Houses  and  SE- 
Positive  Flocks. 

82.39  Approval  of  authorized  laboratories. 

Authority:  21  U.S.C.  111-113, 115, 117, 

120, 123-126, 134a,  134b,  134f;  7  CFR  2.17, 
2.51,  and  371.2(d). 

Subpart  B — Chicken  Disease  Caused 
by  Saimoneiia  enteritidis  Serotype 
enteritidis 

$82.30  Dofinitiono. 

As  used  in  connection  with  this 
suhpart,  the  following  terms  shall  have 
the  meaning  set  forth  in  this  section. 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  or  any  individual  authorized  to 
act  for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

Authorized  laboratory.  A  laboratory 
approved  to  conduct  tests  for 
Salmonella  enteritidis  serotype 
enteritidis  in  accordance  with  §  82.39  of 
this  subpart. 

Certified  Salmonella  enteritidis 
serotype  enteritidis  Tested  Free  Flocks. 
Egg-type  chicken  breeding  flocks  that 
are  classified  "U.S.  Sanitation 
Monitored"  under  the  National  Poultry 
Improvement  Plan  (NPIP),  or  meet  the 
requirements  of  a  State  classiiication 
plan  determined  by  the  Administrator  to 
be  equivalent  to  the  NPIP,  in  accordance 
with  §  145.23(d)  of  this  chapter. 

Egg  production  flock.  A  flock 
maintained  for  the  purpose  of  producing 
eggs  for  human  consumption. 

Federal  representative.  An  individual 
employed  and  authorized  by  the  Federal 
government  to  perform  the  tasks 
required  by  this  subpart. 


Flock.  All  of  the  poultry  on  one 
premises. 

Hatching  eggs.  Eggs  in  which  young 
chickens  are  allowed  to  develop. 

Internal  organs.  All  internal  organs 
except  for  the  lungs  and  organs  of  the 
gastrointestinal  tract. 

Interstate.  From  one  State  into  or 
through  any  other  State. 

Move  (moving,  moved,  movement). 
Shipped,  offered  for  shipment  to  a 
common  carrier,  received  for 
transportation  or  transported  by  a 
common  carrier,  or  carried,  transported, 
moved,  or  allowed  to  be  moved  by  any 
means. 

Multiplier  breeding  flock.  A  flock  that 
is  intended  for  the  pn^uction  of 
hatching  eggs  used  for  the  purpose  of 
producing  progeny  for  commercial  egg 
production. 

Newly-hatched  chicks.  Chicks  that 
have  not  been  fed  or  watered  for  the  first 
time. 

Poultry.  Chickens  of  all  ages, 
including  eggs  for  hatching. 

Poultry  house.  A  building  or  other 
structure  used  to  house  poultry. 

Primary  breeding  flock.  A  flock 
composed  of  one  or  more  generations 
that  is  maintained  for  the  purpose  of 
establishing  or  continuing  multiplier 
breeding  flocks  for  the  ultimate  purpose 
of  commercial  egg  production. 

Pullet.  A  young  chicken,  from  the 
time  it  is  hatched  until  the  time  it  is  old 
enough  to  be  an  effective  layer. 

Separate  poultry  house.  A  poultry 
house  that  has  been  evaluated  by  a 
Federal  or  State  representative  and 
found  to  have  biosecurity  to  prevent  the 
transmission  of  communicable  disease 
to  other  poultry  houses.  Biosecurity 
means  that  flock  management 
procedures  are  in  place  to  ensure  that 
there  is  minimal  contact  between 
poultry  houses  through  exposure  to 
chickens,  feed,  water,  manure, 
equipment,  rodents,  or  personnel  from 
other  poultry  houses,  and  that  an 
effective  rodent  control  program  is  being 
carried  out.  No  poultry  house  that  had 
positive  results  for  its  most  recent 
rodent  tests  conducted  in  accordance 
with  §  82.32  shall  be  classified  as  a 
separate  poultry  house,  unless  an 
adequate  rodent  control  program  is  in 
operation. 

SE-Positive  Flock  (Eggs).  A  flock  that 
does  not  contain  separate  poultry 
houses  as  defined  by  this  section,  and 
in  which  any  egg  sample  has  tested 
positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
the  egg  tests  of  §  82.32(c)  and  (d)(3). 

SE-Positive  Flock  (Environment).  A 
flock  that  does  not  contain  separate 
poultry  houses  as  defined  by  this 
section,  and  in  which  any  manure  or  egg 


transport  machinery  samples  have 
tested  positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
§§  82.32(b)  and  (d)(1). 

SE-Positive  House  (Eggs).  A  poultry 
house  in  which  any  egg  sample  has 
tested  positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
the  egg  tests  of  §  §  82.32(c)  and  (d)(3). 

SE^ositive  House  (Environment).  A 
poultry  house  in  which  any  manure  or 
egg  transport  machinery  samples  have 
tested  positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
§§  82.32(b)  and  (d)(1). 

State.  Any  State,  the  District  of 
Columbia,  Guam,  the  Northern  Mariana 
Lslands,  Puerto  Rico,  the  Virgin  Islands 
of  the  United  States,  and  any  other 
territory  or  possession  of  the  United 
States. 

State  representative.  An  individual 
employed  in  animal  health  work  and 
authorized  by  a  State  or  political 
subdivision  of  a  State  to  perform  the 
tasks  required  by  this  subpart. 

Study  Flock.  A  flock  determined  in 
accordance  with  §  82.32(a)  to  be  a  Study 
Flock,  based  on  a  determination  by  a 
Federal  representative  or  State 
representative  through  epidemiologic 
investigation  that  the  flock  is  a  probable 
source  of  disease  in  an  outbreak  of 
disease  in  poultry  or  humans  caused  by 
Salmonella  enteritidis  serotype 
enteritidis. 

§82.31  Applicability. 

The  regulations  in  this  subpart  apply 
only  to  primary  and  multiplier  breeding 
flocks  used  for  the  purpose  of  producing 
progeny  for  commercial  egg  production, 
and  to  egg  production  flocks  used  for 
the  purpose  of  producing  table  eggs  for 
sale  or  other  distribution  in  interstate 
commerce  or  for  export. 

§  82.32  identification  of  Study  Rocks,  SE- 
Positive  Flocks,  and  SE-Positive  Houses. 

Only  a  Federal  or  State 
representative!  may  make  a 
determination  in  accordance  with  this 
subpart  that  an  egg  production  flock  is 
a  Study  Flock  or  an  SE-Positive  Flock, 
or  that  a  poultry  house  is  an  SE-Positive 
House.  The  Federal  or  State 
representative  shall  also  determine 
which  subunits  of  a  flock  meet  the 
definition  of  a  separate  poultry  house  in 
§  82.39  of  this  subpart.  Immediately 
after  a  Study  Flock,  SE-Positive  Flock, 
or  SE-Positive  House  is  identified,  a 
Federal  or  State  representative  shall 
notify  in  writing  the  person  in  control 


1  The  location  of  Federal  or  State  representatives 
may  be  obtained  by  writing  to  the  Administrator, 
do  Sheep.  Goat,  Equine,  and  Poultry  Diseases  Staff, 
VS,  APHIS,  USDA.  Federal  Building,  6S0S  Belcrest 
Road.  Hyattsville.  MD  20762. 
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of  the  flock  that  his  or  her  flock  has 
been  determined  to  be  a  Study  Flock  or 
SE-Positive  Flock,  or  that  specified 
poultry  houses  in  the  flock  have  been 
determined  to  be  SE-Positive  Houses.  At 
any  time  after  the  notification,  the 
person  in  control  of  the  flock  or  house, 
upon  request  of  a  Federal  or  State 
representative,  shall  make  available  for 
review  and  copying  all  records 
maintained  in  accordance  with  7  CFR 
59.2002  and  all  other  records  of  the 
shipment  of  poultry  and  poultry 
products  to  and  from  the  flock. 

(a)  Study  Flocks.  An  egg  production 
flock  shall  be  determined  to  be  a  Study 
Flock  when: 

(1)  The  Administrator  determines  that 
the  flock  has  been  implicated  as  the 
probable  source  of  disease  in  an 
outbreak  of  disease  in  humans  or 
poultry  caused  by  Salmonella  enteritidis 
serotype  enteritidis.  The  Administrator 
shall  make  such  a  determination  after  he 
or  she  determines  that: 

(i)  Laboratory  reports  from  Federal  or 
State  health  agencies  identify  the  cause 
of  the  outbreak  as  Salmonella  enteritidis 
serotype  enteritidis: 

(ii)  There  is  a  significant 
epidemiologic  association  showing  that 
eggs  were  the  most  probable  source  of 
the  Salmonella  enteritidis  serotype 
enteritidis  organisms  that  caused  the 
outbreak;  and 

(iii)  Shipping  records  or  other 
evidence  reveal  that  a  flock  was  a 
probable  source  of  the  eggs.  If  the 
shipping  records  or  other  evidence 
identify  more  than  one  flock  as  a 
probable  sorirce  of  the  eggs,  the 
Administrator  may  classify  all  such 
flocks  as  study  floicks;  provided:  that 

(iv)  No  flock  will  be  determined  to  be 
a  Study  Flock  if  the  flock  is 
participating  in  a  voluntary  testing  and 
control  program  for  Salmonella 
enteritidis  serotype  enteritidis  that  the 
Administrator  has  determined  imposes 
testing  and  interstate  movement 
restrictions  identical  or  equivalent  to 
those  required  by  this  subpart.  Testing 
requirements  will  be  deemed  equivalent 
to  those  required  by  this  subpart  if  the 
Administrator  reviews  scientific  studies 
of  the  effectivenes  of  the  tests  in 
identifying  Salmonella  enteritidis 
serotype  enteritidis  and  finds  that  the 
reliability  of  the  proposed  tests  meets  or 

2  In  accordance  with  7  C3FR  59.200,  persons 
engaged  in  the  business  of  transporting,  shipping, 
receiving,  holding,  or  handling  eggs  or  egg  products 
in  commerce  shall  maintain  records  for  2  years 
showing  the  receipt,  delivery,  sale,  movement,  and 
disposition  of  all  eggs  and  egg  products  handled  by 
them,  and  shall,  upon  the  request  of  an  authorized 
representative  of  the  Secretary,  permit  the 
representative,  at  reason^Ie  times,  to  have  access 
to  and  to  copy  all  such  records. 


exceeds  the  reliability  of  the  tests 
reouired  by  this  subpart. 

(d)  SE-Positive  Houses  (Environment) 
and  SE-Positive  Flocks  (Environment).  A 
separate  poultry  house  in  a  Study  Flock 
shall  be  determined  to  be  an  SE-Positive 
House  (Environment)  if  manure  and  egg 
transport  machinery  samples  fit)m  the 
house  are  collected  and  tested  in 
accordance  with  this  paragraph,  and  one 
or  more  of  the  samples  from  the  house 
tests  positive  for  Salmonella  enteritidis 
serotype  enteritidis.  The  entire  flock 
shall  determined  to  be  an  SE-Positive 
Flock  (Environment)  if  the  flock  does 
not  contain  separate  poultry  houses  as 
defined  in  $  82.30,  and  if  maniire  and 
egg  transport  machinery  saruples  from 
any  poultry  house  in  the  flock  test 
positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
this  paragraph.  If  a  Federal 
representative  determines  on  the  basis 
of  epidemiologic  investigation  that  any 
flock  is  a  probable  source  of  disease  in 
two  or  more  outbreaks  of  disease  in 
humans  caused  by  Salmonella 
enteritidis  serotype  enteritidis,  that  flock 
shall  be  determined  to  be  an  SE-Positive 
Flock  (Environment);  however,  such 
flocks  shall  have  manure  and  egg 
transport  machinery  samples  collected 
and  tested  in  accordance  with 
paragraphs  (b)(1)  and  (d)  of  this  section, 
and  any  separate  poultry  houses  fiom 
such  flock  that  test  negative  in 
accordance  with  paragraph  (d)  of  this 
section  shall  be  released  from  SE- 
Positive  House  (Environment)  status.  A 
Study  Flock  shall  be  determined  to  be 
in  SE-Positive  (Environment)  status  if 
the  person  in  control  of  the  flock  has 
refused  to  schedule  collection  of 
samples  in  accordance  with  paragraph 
(b)(1)  of  this  section  within  48  hours  of 
the  time  the  person  in  control  of  the 
flock  was  notified  in  writing  by  a 
Federal  or  State  representative  that  the 
flock  was  determined  to  be  a  Study 
Flock,  or  if  the  actions  of  the  person  in 
control  of  the  flock  prevent  completion 
of  collection  of  samples  within  15  days 
of  the  time  the  person  in  control  of  the 
flock  was  notified  in  writing  by  a 
Federal  or  State  representative  that  the 
flock  was  determined  to  be  a  Study 
Flock. 

(1)  Sample  collection.  A  Federal 
representative  or  State  representative 
shall  initiate  testing  of  each  Study  Flock 
by  collecting  the  following  samples  for 
testing: 

(i)  Manure  sample  collection.  A 
Federal  representative  or  State 
representative  shall  collect  manure 
samples  from  each  row  of  cages,  or  from 
the  floor  area  if  there  are  no  cages,  using 
a  sterile  4-inch  by  4-inch  gauze  sponge 
premoistened  with  double  stren^  skim 


milk  or  canned  skim  milk  for  each 
sample.  The  manure  samples  shall  be 
collected  by  fastening  the  gauze  sponges 
to  the  scraper  frame  and  running  the 
scraper  the  full  length  of  the  row  of 
cages,  if  a  manure  scraper  is  used  on  the 
row;  otherwise,  the  manure  sample  shall 
be  collected  by  dragging  the  swab  along 
the  manure  pile  beneath  the  cages,  or 
once  along  the  full  length  of  the  floor  if 
there  are  no  cages.  The  gauze  sponges 
used  to  collect  manure  samples  from 
each  bank  of  cages  shall  be  placed  in  an 
18-ounce  whirl-pak  plastic  bag 
containing  double  strength  skim  milk  or 
canned  sldm  milk,  and  &e  bag  shall  be 
marked  with  the  location  of  the  bank  or 
floor  area  from  which  the  sample  is 
taken. 

(ii)  Egg  transport  machinery  samples. 
The  Federal  representative  or  State 
representative  shall  collect  one  egg 
transport  machinery  sample  from  each 
row  of  cages  by  vigorously  wiping  the 
egg  transport  belt  .and  egg  escalator, 
using  a  sterile  4-inch  by  4-inch  gauze 
sponge  for  each  sample.  The  gauze 
sponge  used  to  collect  egg  transport 
machinery  samples  fitim  each  row  shall 
be  placed  in  an  18-ounce  whirl-pak 
plastic  bag  containing  double  strength 
skim  milk  or  canned  skim  milk,  and  the 
bag  shall  be  marked  with  the  location  of 
the  row  from  which  the  sample  is  taken. 

(iii)  Rodent  sample  collection.  At  the 
time  that  manure  or  egg  transport 
machinery  samples  are  collected  in 
accordance  with  §  82.32(b)(1)  and  tested 
in  accordance  with  $  82.32(d).  a  Federal 
representative  or  State  representative 
shall  place  12  repeating  metal  rodent 
traps  baited  with  chicken  feed  in  each 
poultry  house.  The  traps  shall  be  placed 
in  any  areas  showing  visible  signs  of 
rodent  activity  or  rodent  travel.  A 
Federal  representative  or  State 
representative  shall  check  the  traps  at 
24  to  48  hour  intervals  during  the 
period  that  sample  collection  is 
underway,  and  shall  collect  all  rodents 
trapped,  euthanize  them,  and  submit 
them  to  a  laboratory  authorized  in 
accordance  with  §  82.39  for  testing.  A 
Federal  representative  or  State 
representative  shall  clean  and  sanitize 
the  traps  between  uses. 

(iv)  Egg  sample  collection.  A  Federal 
representative  or  State  representative 
shall  randomly  collect  a  total  of  1,000 
eggs  from  each  egg  layer  house,  or  the 
total  daily  production  of  the  house  if  the 
daily  egg  production  totals  less  than 
1,000.  In  order  to  acquire  a 
representative  sample,  an  equal 
proportion  of  eggs  will  be  sampled  at 
random  firom  each  bank  in  the  poultry 
house.  No  cracked  or  dirty  eggs  shall  be 
collected.  Any  visible  adherent  material 
shall  be  removed  from  the  shell  surface 
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and  the  eggs  disinfected,  either  by  a  5 
second  dip  in  boiling  water,  or  with  a 
3:1  solution  consisting  of  3  parts  70% 
alcohol  (ethyl  or  isopropyl)  to  1  part 
10%  iodine  (Lugol’sh  The  eggs  will  then 
be  allowed  to  air  dry.  Eggs  with 
chipped,  cracked,  or  broken  shells  shall 
not  included  in  a  sample.  Each 
sample  shall  consist  of  20  eggs  cracked 
aseptically  into  a  sterile  whirl-pak  bag, 
for  a  total  of  50  samples  per  house. 

While  cracking  the  eggs,  the  Federal  or 
State  representative  must  wear  sterile 
gloves,  which  must  be  changed  between 
samples. 

(c)  SE-Positive  Houses  (Eggs)  and  SE- 
Positive  Flocks  (Eggs).  (1)  A  separate 
poultry  house  shall  determined  to  be 
an  SE-Positive  House  (Eggs)  if  the  house 
is  tested  in  accordance  with  this 
paragraph  and  Salmonella  enteritidis  . 
serotype  enteritidis  is  recovered  from 
the  eggs  of  one  or  more  chickens  in  the 
house.  A  flock  that  does  not  contain 
separate  poultry  houses  as  defined  in 
§  82.30  shall  be  determined  to  be  an  SE- 
Positive  Flock  (^gs)  if  the  flock  is 
tested  in  accordance  with  this  paragraph 
and  Salmonella  enteritidis  serotype 
enteritidis  is  recovered  from  the  eggs  of 
one  or  more  chickens  iii  the  flock. 

(2)  If  Salmonella  enteritidis  seroty{>e 
enteritidis  is  not  recovered  from  the 
eggs,  a  second,  third,  and  fourth  set  of 
egg  samples  from  poultry  in  that  house 
or  flock  shall  be  collected  and  tested  in 
accordance  with  this  paragraph  at  14 
day  intervals  beginning  14  days  after  the 
date  the  first  ep  samples  are  collected. 

(3)  If  none  ottheseTour  tests  yield 
ositive  results  for  SE,  the  flock  or 
ouse  shall  remain  in  SE-Positive 

(Environment)  status,  and  a  random 
sample  of  1,000  eggs  from  each  house 
shall  be  collected  every  3  months  for  the 
life  of  the  flock  and  tested  in  accordance 
with  this  paragraph.  If  any  such  egg 
tests  yield  positive  results  for 
Salmonella  enteritidis  serotype 
enteritidis  the  house  or  flock  shall  be 
reclassified  as  SE-Positive  (Eggs)  status, 
and  interstate  movement  restrictions  on 
eggs  from  the  flock  or  house  shall  be 
applied  in  accordance  with  §  82.34. 

14)  An  SE-Positive  (Environment) 
House  or  Flock  shall  be  determined  to 
be  in  SE-Positive  (Eggs)  status  if  the 
person  in  control  of  the  flock  has 
refused  to  schedule  collection  of 
samples  in  accordance  with  paragraph 
(b)(1)  of  this  section  within  48  hours  of 
the  time  the  person  in  control  of  the 
flock  was  notified  in  writing  by  a 
Federal  or  State  representative  that  the 
flock  was  determined  to  be  SE-Positive 
(Environment),  or  if  the  actions  of  the 
person  in  control  of  the  flock  prevent 
completion  of  collection  of  samples 
within  15  days  of  the  time  the  person  in 


control  of  the  flock  was  notified  in 
writing  by  a  Federal  or  State 
representative  that  the  flock  was 
determined  to  be  SE-Positive 
(Environment). 

(d)  Test  methods  for  samples. 

Manure,  egg  transport  machinery, 
rodent,  and  egg  samples  shall  be  sent  for 
testing  to  an  authorized  laboratory, 
where  they  shall  be  cultured  for 
isolation  and  identification  of 
Salmonella  enteritidis  serotype 
enteritidis  as  follows: 

(1)  Manure  and  egg  transport 
machinery  sample  testing.  Each  sample 
shall  be  placed  in  approximately  10 
times  its  volume  of  Hajna  tetrathionate 
or  tetrathionate-brilliant  green  selective 
enrichment  broth,  and  incubated  at  41®C 
for  24  hours.  Each  sample  shall  be  used 
to  inoculate  an  XLT4  agar  plate  and  a 
brilliant  green  novobiocin  agar  plate, 
and  incubated  at  41  °C  for  24  hours.  Up 
to  five  Salmonella-suspect  colonies 
from  each  sample  shall  be  inoculated  in 
triple-sugar  iron  (TSI)  and  lysine-iron 
(LI)  media,  and  incubated  at  41°C  for  24 
hours.  If  after  24  hours  no  Salmonella- 
suspect  colonies  are  present,  the  plates 
shall  be  incubated  for  an  additional  24 
hours.  Cultures  showing  typical 
reactions  on  TSI  or  LI  or  both  shall  be 
screened  with  Group  D  antiserum.  All 
Group  D  isolates  shall  be  sent  to  the 
National  Veterinary  Services 
Laboratories  for  further  characterization. 

(2)  Rodent  sample  testing.  Internal 
organs,  and  a  portion  of  the  intestinal 
tract,  shall  be  aseptically  collected  from 
each  rodent  submitted.  A  sample  will 
consist  of  the  liver,  spleen,  and 
intestinal  tissues  collected  from  one  or 
more  rodents,  in  pool  sizes  up  to  five 
rodents  per  pool.  Each  sample  shall  be 
placed  in  approximately  10  times  its 
volume  of  Hajna  tetrathionate  or 
tetrathionate-brilliant  green  selective 
enrichment  broth,  and  incubated  at  41°C 
for  24  hours.  Each  sample  shall  be  used 
to  inoculate  two  different  selective 
media  agar  plates  (consult  NVSL  for 
recommended  media)  and  incubated  at 
37®C  for  24  hours.  Up  to  five 
Salmonella-suspect  colonies  from  each 
sample  shall  be  inoculated  in  TSI  and 
LI  media,  and  incubated  at  37°C  for  24 
hours.  If  after  24  hours  no  Salmonella- 
suspect  colonies  are  present,  the  plates 
shall  be  incubated  for  an  additional  24 
hours.  Cultures  showing  typical 
reactions  on  TSI  or  LI  or  Imth  shall  be 
screened  with  Group  D  antisera.  All 
Group  D  isolates  shall  be  sent  to  the 
National  Veterinary  Services 
Laboratories  for  species  identification. 

(3)  Egg  sample  testing.  Each  sample 
shall  be  thoroughly  mixed  by  hand,  or 
using  a  stomacher,  until  all  yolks  are 
completely  mixed  with  the  albumen. 


Samples  shall  then  be  held  at  room 
temperature  (68-75^)  for  at  least  72 
hours.  Each  sample  shall  be  used  to 
inoculate  two  selective  differential 
media  plates  (for  example,  brilliant 
green  (BG)  and  xylose-lysine- 
deoxycholate  (XLD)  plates).  Plates  shall 
be  incubated  at  37°C  and  observed  for 
salmonellae-like  colonies  for  up  to  42 
hours.  If  initial  inoculum  is  heavily 
contaminated,  selectively  enrich 
samples  in  Hajna  tetrathionate  or 
tetrathionate-brilliant  green  broth  or 
subculture  to  xylose-lysine-tergitol-4 
(XLT4)  or  brilliant  green  with 
novobiocin  (BGN).  If  salmonella-like 
colonies  are  present  in  a  sample,  three 
such  colonies  shall  be  characterized  by 
inoculating  each  into  triple  sugar  iron 
(TSI)  and  lysine  iron  (LI)  agar,  and  by 
subculturing  each  to  nonselective 
medium  and  serogrouping  with  group 
specific  antisera.  Additional  testing  is 
optional.  Those  colonies  that  are 
biochemically  and  serologically 
characterized  as  salmonellae  shall  be 
sent  to  NVSL  for  serotyping. 

(e)  Continued  egg  testing  of  SE- 
Positive  Houses  (Eggs)  and  SE-Positive 
Flocks  (Eggs).  The  owner  of  an  SE- 
Positive  House  (Eggs)  or  an  SE-Positive 
Flock  (Eggs)  may  request  a  Federal  or 
State  representative  to  continue  testing 
the  eggs  of  the  house  or  flock  after  the 
house  or  flock  is  placed  in  SE-Positive 
(Eggs)  status.  Any  such  egg  testing  will 
be  conducted  in  accordance  with 
§  §  82.32(b)(l)(iv)  and  (d)(3),  at  14  day 
intervals,  until  the  owner  requests  the 
tests  be  discontinued  or  until  the  house 
or  flock  is  reclassified  to  SE-Positive 
(Environment)  status  in  accordance  with 
§  82.33(c)(2). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0581-0113.) 

S  82.33  Release  from  Study  Flock,  SE- 
Positive  Flock,  and  SE-Positive  House 
status;  post-release  sampling  and  testing. 

(a)  Release  from  Study  Flock  status.  A 
flock  shall  be  released  from  Study  Flock 
status  after  a  Federal  or  State 
representative  determines  that  manure 
and  egg  transport  machinery  samples 
have  been  collected  from  the  flock  and 
tested  in  accordance  with  §  §  82.32(b)(1) 
and  (d)(1),  with  no  recovery  of 
Salmonella  enteritidis  serotype 
enteritidis,  or  determines  that  the  flock 
has  been  depopulated  (either  prior  to  or 
after  any  testing  in  accordance  with  this 
subpart),  and  its  houses  have  been 
cleaned,  washed,  and  disinfected  in 
accordance  with  §  82.38  of  this  subpart. 

(b)  Release  from  SE-Positive  House 
(Environment)  or  SE-Positive  Flock 
(Environment)  status.  A  Federal  or  State 
representative  shall  determine  that  a 
separate  poultry  house  is  no  longer  an 
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SE-Positive  House  (Environment),  or 
that  a  flock  is  no  longer  an  SE-Positive 
Flock  (Environment),  and  shall  notify  in 
writing  the  person  in  control  of  the 
house  or  flock  of  that  determination, 
after  determining  that  the  house  or  flock 
has  been  depopulated,  cleaned,  washed, 
and  disinfected  in  accordance  with 
§  82.38  of  this  subpart. 

(c)  Release  fmm  SE-Positive  House 
(Bags)  or  SE-Positive  Flock  (Eggs)  status. 

Il)  A  Federal  or  State  representative 
shall  determine  that  a  house  or  flock  is 
no  longer  an  SE-Positive  House  (Eggs)  or 
an  SE-Positive  Flock  (Eggs),  and  shall 
notify  in  writing  the  person  in  control 
of  the  house  or  flock  of  that 
determination,  after  determining  that 
the  house  or  flock  has  been  depopulated 
and  cleaned,  washed,  and  disinfected  in 
accordance  with  $  82.38  of  this  subpart. 

(2)  Reclassification  to  SE-Positive 
House  (Environment)  or  SE-Positive 
Flock  (Environment)  status.  An  SE- 
Positive  House  (E^s)  or  an  SE-^ositive 
Flock  (Eggs)  that  imdergoes  four 
consecutive  sets  of  egg  tests  with 
negative  results  in  accordance  with 
§  82.32(e)  will  be  reclassified  as  an  SE- 
Positive  House  (Environment)  or  an  SE- 
Positive  Flock  (^vironment). 

(d)  Post-release  sampling  and  testing. 
For  18  months  following  the 
repopulation  of  a  flock  or  house 
released  from  SE-Positive  (Environment) 
or  SE-Positive  (Eggs)  status  due  to 
depopulation,  cleaning,  washing,  and 
disinfection  pursuant  to  paragraphs  (b) 
or  (c)  of  this  section  and  §  82.38,  the 
Administrator  may  make  such  periodic 
collection  and  testing  of  samples  from 
the  flock  or  house  as  he  or  she 
determines  to  be  necessary  to  ensure 
that  the  house  or  flock  is  free  of 
Salmonella  enteritidis  serotype 
enteritidis-,  provided:  that  sudi  sample 
collection  and  testing  will  not  be 
performed  if  the  flodii  or  house  is 
participating  in  a  voluntary  program 
approved  by  the  Administrator  to 
control  Salmonella  enteritidis  serotype 
enteritidis.  If  one  or  more  manure  or  egg 
transport  machinery  samples  collected 
and  tested  in  accordance  with  the 
provisions  of  §  §  82.32(b)(1)  and  (d)(1) 
test  positive  for  Salmonella  enteritidis 
serotype  enteritidis,  the  flock  or  house 
from  Which  the  sample  was  taken  shall 
be  placed  in  SE-Positive  (Environment) 
status.  If  one  or  more  egg  samples 
collected  and  tested  in  accordance  with 
the  provisions  of  §  §  82.32(c)  and  (d)(3) 
test  positive  for  Salmonella  enteritidis 
serotype  enteritidis,  the  flock  or  house 
from  which  the  sample  was  taken  shall 
be  placed  in  SE-Positive  (Eggs)  status.  If 
the  person  in  control  of  the  fl(^  or 
poultry  house  has  refused  to  schedule 
sample  collection  within  48  hours  of  the 


time  a  Federal  or  State  representative 
requests  such  sample  collection,  or  has 
re^ed  to  allow  completion  of  sample 
collection  according  to  the  schedule  set 
by  the  Federal  or  State  representative, 
the  flock  or  poultry  house  shall  be 
placed  in  SE-Positive  (Environment) 
status. 

182.34  Intarstate  movement  of  artIciM 
from  SE-PoaMve  Houeee  and  SE-PosHiva 
Flocka. 

Eggs,  live  chickens,  cages,  coops, 
containers,  troughs,  and  other 
equipment,  and  manure  may  be  moved 
interstate  from  an  SE-Positive  House  or 
SE-Positive  Flock  only  in  accordance 
with  this  section.  These  articles  may  be 
moved  interstate  from  a  Study  Flock 
without  restriction  by  this  section. 

(a)  Eggs  from  an  SE-Positive  House 
(Environment)  or  an  SE-Positive  Flock 
(Environment).  (1)  Eggs  from  an  SE- 
Positive  House  (Environment)  or  an  SE- 
Positive  Flock  (Environment)  that  has 
completed  four  sets  of  egg  tests  in 
accordance  with  §  82.32(c)  with 
negative  results  may  be  moved  interstate 
without  restriction  by  this  section.  Until 
the  SE-Positive  House  (Environment)  or 
an  SE-Positive  Flock  (^vironment)  has 
completed  four  sets  of  egg  tests  in 
accordance  with  §  82.32(c),  interstate 
movement  of  eggs  from  the  house  or 
flock  will  be  restricted  in  accordance 
with  paragraph  (a)(2l  of  this  section. 

(2)  Eggs  from  an  SE-Positive  House 
(Environment)  or  an  SE-Positive  Flock 
(Environment)  that  has  completed  at 
least  one  set  of  egg  tests  in  accordance 
with  §  82.32(c)  with  negative  results 
may  be  moved  interstate  without 
restriction,  pending  completion  of  the 
remaining  three  sets  of  egg  tests.  Until 
the  first  of  the  four  sets  of  egg  tests  are 
completed  in  accordance  with  §  82.32(c) 
with  negative  results,  eggs  from  an  SE- 
Positive  House  (Environment)  or  an  SE- 
Positive  Flock  (Environment)  may  bo 
moved  interstate  only  under  the 
following  conditions.  Eggs  that  eue 
crushed  and  denatured  or  otherwise 
denatured  to  deter  their  use  as  human 
food  in  accordance  with  7  CFR  part  59 
may  be  moved  interstate  without  further 
restriction  under  this  subpart;  except 
that,  if  the  restricted  eggs  are  destined 
for  use  as  a  protein  or  mineral 
supplement  in  animal  feed,  the  eggs 
may  be  moved  interstate  only  for 
pasteurization.  Other  eggs  may  be 
moved  interstate  only  for  pasteurization 
at  an  egg  products  plant  operating  imder 
the  mandatory  egg  products  inspection 
program  administered  by  the 
Agricultural  Marketing  ^rvice  in 
accordance  with  7  CFR  part  59.  or  for 
hard  cooking  (cooked  until  the  yolk  and 
white  have  solidified)  and  processing 


under  Agricultural  Marketing  Service 
supervision  in  accordance  with  the 
provisions  of  7  CFR  part  55.  Such  eggs 
may  only  be  moved  if: 

(i)  A  permit  has  been  obtained  for  the 
interstate  movement  in  accordance  with 
$  82.36  of  this  subpart,  and 

(ii)  The  eggs  are  moved  in  a 
completely  enclosed  compartment  of  a 
vehicle  that  has  had  a  seat  applied  to  it 
by  a  Federal  or  State  representative^ 
immediately  prior  to  movement.  Such 
eggs  may  not  be  unloaded  during 
transit.  For  eggs  moved  to  an  egg 
products  plant,  a  Federal  or  State 
representative  shall  break  the  vehicle’s 
seal  at  the  plant.  After  the  eggs  are 
unloaded,  the  operator  of  the  vehicle 
shall  clean  and  disinfect  the 
compartment  in  accordance  with  §  71.7 
of  this  chapter  prior  to  the  time  the 
vehicle  leaves  the  premises  of  the  egg 
products  plant  or  other  location 
approved  to  receive  the  eggs. 

(b)  Eggs  from  an  SE-Positive  House 
(Eggs)  or  an  SE-Positive  Flock  (Eggs). 
Eggs  from  an  SE-Positive  House  (Eggs) 
or  an  SE-Positive  Flock  (Eggs)  may  be 
moved  interstate  only  under  the 
following  conditions.  Eggs  that  are 
crushed  and  denatured  or  otherwise 
denatvured  to  deter  their  use  as  human 
food  in  accordance  with  7  CFR  part  59 
may  be  moved  interstate  without  further 
restriction  under  this  subpart;  except 
that,  if  the  restricted  eggs  are  destined 
for  use  as  a  protein  or  mineral 
supplement  in  animal  feed,  the  eggs 
may  be  moved  interstate  only  for 
pasteurization.  Other  eggs  may  be 
moved  interstate  only  for  pasteurization 
at  an  egg  products  plant  operating  under 
the  mandatory  egg  products  inspection 
program  administered  by  the 
Agricultural  Marketing  ^rvice  in 
accordance  with  7  CFR  part  59.  or  for 
hard  cooking  (cooked  until  the  yolk  and 
white  have  solidified)  and  processing 
under  Agricultural  Marketing  Service 
supervision  in  accordance  with  the 
provisions  of  7  CFR  part  55.  Such  eggs 
may  only  be  moved  if: 

(1)  A  permit  has  been  obtained  for  the 
interstate  movement  in  accordance  with 
§  82.36  of  this  subpart,  and 

(2)  The  eggs  are  moved  in  a 
completely  enclosed  compartment  of  a 
vehicle  that  has  had  a  seal  applied  to  it 
by  a  Federal  or  State  representatives 
immediately  prior  to  movement.  Such 
eggs  may  not  be  unloaded  during 
transit.  For  eggs  moved  to  an  egg 
products  plant,  a  Federal  or  State 
representative  shall  break  the  vehicle’s 


3The  location  of  Federal  or  State  representative* 
may  be  obtained  by  writing  to  the  Administrator, 
c/o  Sheep,  Goat,  Equine,  and  Poultry  Diseases  Staff, 
VS,  APHIS.  USDA,  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782. 
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seal  at  the  plant.  After  the  eggs  are 
unloaded,  the  operator  of  the  vehicle 
shall  clean  and  disinfect  the 
compartment  in  accordance  with  §  71.7 
of  this  chapter  prior  to  the  time  the 
vehicle  leaves  the  premises  of  the  egg 
products  plant  or  other  location 
approved  to  receive  the  eggs. 

(c)  Live  chickens  may  be  moved 
interstate  from  an  SE-Positive  House 
(Eggs),  an  SE-Positive  House 
(Environment),  an  SE-Positive  Flock 
(Eggs),  or  an  SE-Positive  Flock 
(Environment)  only  if: 

(1)  A  permit  hasoeen  obtained  for  the 
interstate  movement  in  accordance  with 
§  82.36  of  this  subpart; 

(2)  Hie  chickens  are  moved  interstate 
to  a  Federally  inspected  slaughtering 
establishment; 

(3)  The  chickens  are  slaughtered 
within  24  hours  of  arrival  at  the 
Federally  inspected  slaughtering 
establishment;  and 

(4)  The  wheels  and  exposed  surfaces 
of  the  vehicle  used  to  move  the  chickens 
are  ftee  of  manure  at  the  time  the 
vehicle  leaves  the  premises  of  the  SE- 
Positive  house  or  flock  and  are  cleaned 
and  disinfected  in  accordance  with 

§  71.7  of  this  chapter  after  the  chickens 
are  unloaded  and  prior  to  the  time  the 
vehicle  leaves  the  premises  of  the 
slaughtering  establishment.  Trucks  can 
be  sealed  by  a  Federal  or  State 
representative  after  unloading,  in  lieu  of 
cleaning  and  disinfection,  and  unsealed 
by  a  Federal  or  State  representative 
upon  return  to  the  SE-Positive  house  or 
flock,  to  allow  multiple  trips  during 
depopulation  of  a  flock  or  house. 

(d)  Cages,  coops,  containers,  troughs, 
and  other  equipment  may  be  moved 
interstate  from  an  SE-Positive  House 
(Eggs),  an  SE-Positive  House 
(Environment),  an  SE-Positive  Flock 
(Eggs),  or  an  SE-Positive  Flock 
(Environment)  only  if: 

(1)  A  permit  has  been  obtained  for  the 
interstate  movement  in  accordance  with 
§  82.36  of  this  subpart; 

(2)  The  equipment  is  made  of  hard 
plastic  or  metal; 

(3)  The  equipment  has  been  cleaned 
and  disinfected  in  accordance  with 

§  71.7  of  this  chapter; 

(4)  The  equipment  was  inspected  by 
a  Federal  or  State  representative  after  it 
was  cleaned  but  before  it  was 
disinfected,  and  then  was  disinfected  in 
the  presence  of  a  Federal  or  State 
representative;  and 

(5)  The  wheels  and  exposed  surfaces 
of  the  vehicle  used  to  move  the 
equipment  are  &«e  of  manure  at  the 
time  the  equipment  leaves  the  premises 
of  the  flock. 

(e)  Manure  may  be  moved  interstate 
from  an  SE-Positive  House  (Eggs),  an 


SE-Positive  House  (Environment),  an 
SE-Positive  Flock  (Eggs),  or  an  SE- 
Positive  Flock  (Environment)  only  if: 

(1)  A  permit  has  been  obtained  for  the 
interstate  movement  in  accordance  with 
§  82.36  of  this  subpart; 

(2)  The  wheels  and  exposed  surfaces 
of  the  vehicle  used  to  move  the  manure 
are  ftee  of  manure  at  the  time  the 
manure  leaves  the  premises  of  the  flock; 

(3)  The  manure  is  moved  interstate  for 
one  of  the  following  purposes: 

(i)  Burial; 

(ii)  Spreading  and  turning  under  on 
flelds  not  used  for  grazing  or  poultry 
production;  or 

(iii)  Composting  in  a  covered  compost 
heap  for  a  period  of  at  least  1  month. 
Compost  derived  from  an  SE-Positive 
House  or  Flock  may  not  be  used  for 
animal  feed;  and. 

(4)  The  manure  will  be  in  an  isolated 
area  such  that  no  poultry  or  livestock 
will  come  in  contact  with  the  manure. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0581-0113.) 

182.35  Intoratate  movamant  of  hatching 
agga,  nawly-hatchad  chicks,  and  pullata. 

(a)  Hatching  eggs  and  newly-hatched 
chicks.  No  hatching  eggs  or  newly- 
hatched  chicks  from  egg-type  chicken 
breeding  flocks  may  be  moved  interstate 
unless  they  are  classifled  "U.S. 

Sanitation  Monitored"  under  the 
National  Poultry  Improvement  Plan 
(NPIP),  or  meet  the  requirements  of  a 
State  classiflcation  plan  determined  by 
the  Administrator  to  be  equivalent  to 
the  NPIP,  in  accordance  with 

§  145.23(d)  of  this  chapter.  Flocks  which 
meet  this  requirement  are  designated 
Certified  Salmonella  enteritidis  serotype 
enteritidis  Tested  Free  Flocks. 

(b)  Pullets.  This  paragraph  applies  to 
any  primary  or  multiplier  breeding  flock 
that  has  had  SE  recovered  from  the 
internal  organs  of  one  or  more  chickens 
through  testing  in  accordance  with 

§  145.23(d)  of  this  chapter,  at  any  time 
since  the  last  negative  environmental 
sample  for  that  house  or  flock  in 
accordance  with  §  145.23(d)  of  this 
chapter.  The  owner  of  any  such  flock 
must  give  written  notice  to  all  persons 
who  purchased  chicks  horn  the  flock  at 
any  time  after  the  last  negative  test  in 
accordance  with  §  145.23(d).  The 
written  notice  must  state  that  the 
primary  or  multiplier  breeding  flock  has 
tested  positive  for  SE  through  testing 
conducted  in  accordance  with 
§  145.23(d)  of  the  NPIP. 

f  82.36  Issuance  of  permits. 

(a)  Permits  required  by  this  part  may 
be  obtained  by  the  owner  of  poultry  or 
other  items,  or  the  agent  of  the  owner, 
by  applying  in  writing  to  a  Federal 


representative.^  The  application  shall 
specify  the  following: 

(1)  The  name  and  mailing  address  of 
the  owner  of  the  poultry  or  other  items  . 
to  be  moved:  or 

(2)  The  name  and  address  of  the  agent 
of  the  owner; 

(3)  The  name  and  mailing  address  of 
the  person  who  will  receive  the  poultry 
or  other  items; 

(4)  The  street  addresses  of  both  the 
origin  and  destination  of  the  shipment; 

(5)  The  number  and  types  of  poultry 
and  other  items  to  be  moved;  and 

(6)  The  reason  for  their  movement. 

(b)  [Reserved] 

§  82.37  Denial  and  withdrawal  of  permits. 

(a)  Denial.  If  a  Federal  representative 
denies  a  request  for  a  permit,  he  or  she 
will  send  the  applicant  a  written  notice 
of  the  denial,  explaining  why  the  permit 
was  denied. 

(b)  Withdrawal.  If  a  Federal 
representative  determines  that  the 
holder  of  a  permit  is  violating  either  the 
regulations  or  a  condition  specifled  in 
the  permit,  he  or  she  may  withdraw  the 
permit  by  notifying  the  holder  of  the 
permit  of  its  withdrawal,  orally  or  in 
writing.  If  the  notice  was  oral,  a  written 
notice  of  the  withdrawal,  explaining 
why  the  permit  was  withdrawn,  will 
follow. 

(c)  Appeals.  Denial  or  withdrawal  of 
a  permit  may  be  appealed  in  writing  to 
the  Administrator  within  10  days  after 
receipt  of  the  written  notice  of  denial  or 
withdrawal.  The  appeal  must  tell  the 
Administrator  what  material  facts  are  in 
dispute.  A  hearing  will  be  held  with 
respect  to  any  disputed  material  facts,  in 
accordance  with  rules  of  practice  which 
shall  be  adopted  by  the  Administrator 
for  the  proceeding;  however,  the 
withdrawal  or  denial  shall  continue  in 

.  effect  pending  the  completion  of  the 
proceeding,  and  any  judicial  review 
thereof,  unless  otherwise  ordered  by  the 
Administrator. 

§  82.38  Cleaning,  washing,  and 
disinfection  of  depopulated  flocks  and 
houses. 

In  order  to  be  released  horn  Study 
Flock,  SE-Positive  Flock,  or  SE-Positive 
House  status,  in  accordance  with 
§  82.33,  when  any  Study  Flock,  SE- 
Positive  House  or  SE-Positive  Flock  is 
depopulated^,  each  poultry  house  shall 
be  cleaned,  washed,  and  disinfected 
using  the  following  methods,  or 
alternate  methods  approved  by  the 
Administrator,  between  the  time  the 


*  See  Footnote  3  to  $  82.34  of  this  part. 

*  Upon  request  of  the  flock  owner,  APHIS  will 
conduct  environmental  testing  for  Salmonella  of 
depopulated  poultry  houses  b^ween  the  time  they 
are  disinfected  and  the  time  they  are  restocked. 
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poultry  house  is  depopulated  and  the 
time  the  new  chickens  arrive  at  the 
premises.  All  manure  and  litter  must  be 
removed  from  the  house  to  an  isolated 
area  where  no  poultry  or  livestock  will 
come  in  contact  with  the  manure  or 
litter:  all  surfaces  in  the  house  (except 
dirt  floors)  must  be  scrubbed  with  hot, 
soapy  water  and  rinsed;  and  all  surfaces 
in  the  house  must  be  sprayed  in 
accordance  with  the  label  directions 
with  a  disinfectant  which  is  registered 
by  the  U.S.  Environmental  Protection 
Agency  as  germicidal,  and  which  is 
effective  against  Salmonella  enteritidis 
serotype  enteritidis.  The  owner  or 
person  in  control  of  the  Study  Flock  or 
SE-Positive  Flock  or  House  must  request 
a  Federal  or  State  representative  to 
inspect  each  poultry  house  after  it  is 
disinfected  but  before  it  is  restocked 
with  new  chickens,  and  cleaning, 
washing,  and  disinfection  shall  not  be 
considered  completed  until  a  Federal  or 
State  representative  determines  the 
procedures  have  been  properly 
performed. 

f 82.39  Approval  of  authorized 
laboratoriea. 

(a)  Application  for  authorized 
laboratory  status  shall  be  made  in 
writing  by  the  owner  or  operator  of  the 
laboratory  and  sent  to  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  do  Sheep,  Goat, 
Equine,  and  Poultry  Diseases  Staff, 
Veterinary  Services,  APHIS,  USDA, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  The  applying 
laboratory  will  bear  all  costs  associated 
with  its  application  process.  The 
Administrator  will  consider  a  laboratory 
for  approval  only  after  consulting  with 
the  Director,  National  Veterinary 
Services  Laboratories  (NVSL),  and 
determining  that  NVSL’s  capacity  for 
conducting  tests  under  this  subpart  has 
been  exceeded. 

(b)  The  Administrator  will  approve  an 
authorized  laboratory  only  after 
consulting  with  the  Area  Veterinarian  in 
Charge  and  the  State  animal  health 
official  in  the  State  in  which  the 
laboratory  is  located  and  after 
determining  that  the  laboratory: 

(1)  Is  supervised  by  a  person  holding, 
as  a  minimum,  a  bachelor’s  degree  in 
either  chemistry,  microbiology,  or  a 
related  field  and  having  1  year’s 
experience  in  diamostic  microbiology: 

(2)  Maintains  l^oratory  quality 
control  records  for  the  most  recent  3 
years  that  samples  have  been  analyzed 
in  accordance  with  this  suhpart; 

(3)  Passes  annual  check  test 
proficiency  studies  conducted  by  NVSL; 

(4)  Maintains  complete  records  of  the 
receipt,  analysis,  and  disposition  of 


official  samples  for  the  most  recent  3 
years  that  samples  have  been  analyzed 
in  accordance  with  this  subpart; 

(5)  Reports  all  positive  results  of  all 
tests  ordered  in  accordance  with  this 
subpart  or  in  accordance  with 

§  145.23(d)  of  this  chapter  to  the  State 
animal  health  official  and  APHIS.b; 

(6)  Analyzes  NVSL  check  test 
proficiency  samples  and  returns  the  ~ 
results  to  NVSL  within  3  weeks  of 
sample  receipt.  This  must  be  done 
whenever  requested  by  NVSL  and  at  no 
cost  to  USDA; 

(7)  Informs  the  Administrator  by 
certified  or  registered  mail,  within  30 
days,  when  there  is  any  change  in  the 
la^ratory’s  ownership,  officers, 
directors,  supervisory  personnel,  or 
other  responsibly  connected  individual 
or  entity;  and 

(8)  Permits  any  duly  authorized 
representative  of  the  Administrator  to 
perform  both  announced  and 
vmannounced  on-site  laboratory  reviews 
of  facilities  and  records  during  normal 
business  hovu^  and  to  copy  all  such 
records. 

(c)  The  Administrator  may  revoke  the 
authorized  status  of  a  laboratory  after 
determining  that  the  laboratory  fails  to 
meet  any  requirement  of  this  section. 
The  revocation  will  be  efiective  on  the 
date  written  notice  of  revocation  is 
given  to  the  owner  or  operator  of  the 
laboratory.  A  laboratory  whose 
accreditation  has  been  revoked  may 
reapply  for  authorized  laboratory  status 
no  sooner  than  6  months  after  the 
efiective  date  of  revocation,  and  must 
provide  written  documentation 
specifying  what  corrections  were  made. 

Done  in  Washington,  DC,  this  27th  day  of 
July.  1993. 

Eugene  Branslool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-18216  Filed  7-30-93;  8:45  ami 
BILUNO  CODE  3410-34-F 


“Training  raquiremants,  standard  test  protocols, 
and  check  test  proficiency  requirements  prescribed 
by  the  National  Veterinary  SOTvices  Laboratories 
and  the  names  and  addresses  of  authorized 
laboratories  can  be  obtained  by  writing  to  the 
Administrator,  do  Sheep,  Goal,  Equine,  and  Poultry 
Diseases  Staff,  VS,  APHIS,  USDA,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD  20782. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart12 
[RIN  3150-AE61] 

Equal  Access  to  Justice  Act: 
Implementation 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  by  adding  new 
provisions  designed  to  implement  the 
Equal  Access  to  Justice  Act  (EAJA).  The 
EAJA  provides  for  the  award  of  fees  and 
expenses  to  certain  individuals  and 
businesses  that  prevail  in  agency  formal 
adjudicatory  proceedings  in  which  the 
agency’s  position  is  determined  not  to 
have  been  substantially  justified.  A 
proposed  rule  to  implement  the  EAJA 
was  issued  by  the  Commission  in  1981, 
but  no  further  action  was  taken  on  it. 
Because  of  the  considerable  period  that 
has  transpired  since  then,  the 
Commission  is  withdrawing  the  1981 
proposed  rule  and  replacing  it  with  the 
rule  now  being  proposed. 

DATES:  The  comment  period  expires 
September  1, 1993.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Hand  deliver  comments  to: 
11555  Rockville  Pike,  Rockville, 
Maryland  between  7:45  a.m.  and  4:15 
p.m.  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Cho,  Special  Counsel,  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  504-1585. 
SUPPLEMENTARY  INFORMATION:  The  Equal 
Access  to  Justice  Act  (EAJA)  first 
became  law  on  October  21, 1981  (5 
U.S.C.  504).  The  EAJA  authorizes 
agencies  to  award  attorney  fees  and 
other  expenses  to  parties  that  prevail 
over  an  agency  in  certain  agency 
proceedings  imder  specific 
circumstances.  For  an  award  to  be 
made,  the  proceeding  must  be  one  that 
is  "required  by  statute  to  be  determined 
on  the  record.’’  See  Ardestani  v.  U.S., 
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(1991).  A  proceeding  for  the  purpose  of 
"granting  or  renewing"  a  license  is  not 
covered  by  the  EAJA,  but  a  proceeding 
"suspending,  revoking,  or  amending"  a 
license  may  be  covered  provided  other 
requirements  are  met  (5  U.S.C. 
504(b)(1)(C)). 

On  October  28, 1981  (46  FR  53189), 
the  NRC  published  a  proposed  rule 
designed  to  implement  the  EAJA  in  the 
Federal  Register.  The  proposed  rule  was 
essentially  patterned  after  a  model  rule 
issued  by  the  Administrative 
Conference  of  the  United  States  (ACUS). 
At  the  time  of  the  NRC’s  publication,  it 
was  thought  that  the  EAJA  might  have 
applicability  to  NRC  proceedings 
relating  to  modification,  suspension,  or 
revocation  of  reactor  licenses  and  that 
agency  regulations  governing  awards 
authorized  by  the  ^JA  should  be  in 
place  for  use  in  the  event  the  need  for 
them  arose.  From  comments  received  on 
the  proposed  rule  and  upon  further 
consideration  by  tl^e  NRC’s  Office  of  the 
General  Counsel,  serious  doubt 
developed  as  to  the  need  for  these 
regulations.  A  significant  consideration 
in  this  regard  was  the  impact  of  a 
statutory  bar  against  the  use  of  funds 
appropriated  to  the  NRC  "to  pay  the 
expenses  of,  or  otherwise  compensate, 
parties  intervening  in  regulatory  or 
adjudicatory  proceedings."  This 
provision  first  appeared  in  the  Energy 
and  Water  Development  Appropriations 
Act  of  1981  (Pub.  L.  No.  966-367,  Sec. 
502, 94  Stat.  1344, 1345  (1980)),  and  has 
continued  to  appear  each  year  in 
subsequent  NRC  appropriation  acts. 

'The  question  of  the  NRC’s  authority  to 
compensate  intervenors  under  the  EAJA 
for  participation  in  agency  adjudications 
was  not  judicially  answered  until  1986 
by  a  decision  of  ffie  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  in  Business  and  Professional 
People  for  the  Public  Interest  v.  NBC, 

793  F.2d  1366  (D.C.  Cir.  1986).  The 
court  held  that  NRC’s  1982 
Appropriations  Act,  section  502, 
precluded  EAJA  awards  from  the  agency 
to  parties  intervening  in  NRC 
adjudications.  At  about  the  time  of  the 
Court’s  decision,  the  ACUS  issued  its 
revised  model  rule  (May  6, 1986;  51  FR 
16665)  (codified  at  1  Cra  part  315). 

That  action  followed  the  expiration  of 
the  original  EAJA  on  September  30. 

1984  and  its  reenactment,  with 
amendments,  on  August  5. 1985  (Pub.  L 
No.  99-80, 99  Stat.  193  (1985)). 

Resolution  of  the  funding  question, 
eliminating  intervenors  as  potential 
claimants  to  awards,  largely  removed 
the  earlier  perceived  need  for  EAJA 
regulations.  In  addition,  the  Office  of 
the  General  (Counsel  began  to  have 


serious  reservations  whether  any  NRC 
proceeding  "suspending,  revoking,  or 
amending"  a  license,  particularly  that 
for  a  nuclear  reactor,  was  a  proceeding 
"required  by  statute  to  be  determined  on 
the  record."  In  1983,  a  materials  license 
amendment  proceeding  had  been 
judicially  held  as  not  l^ing  required  by 
statute:  i.e.,  section  189(a)  of  the  Atomic 
Energy  Act,  to  be  conducted  "on  the 
recora.”  West  Chicago,  III.  v.  U.S. 
Nuclear  Regulatory  Commission,  701 
F.2d  632, 641-45  (1983).  ’There,  the 
court  had  declined  to  read  section 
189(a)  as  requiring  "on-the-record" 
hearing,  in  the  absence  of  clear 
Congressional  "intent  to  trigger  the 
formal  on-the-record  hearing  provisions 
of  the  APA."  Id.  at  641.  Because  a 
similar  observation  appeared  applicable 
as  well  to  reactor  license  proceedings,  it 
appeared  that  no  license  proceeding  of 
any  kind  conducted  by  the  agency  was 
covered  by  the  EAJA.  Later,  judicial 
decisions  such  as  Chevron  U.S.A.  v. 
Natural  Resources  Defense  Council,  467 
U.S.  837, 843  (1984)  and  Chemical 
Waste  Management  Inc.  v. 
Environmental  Protection  Agency,  873 
F.2d  1477, 1482  (D.C.  Cir.  1989)  gave 
greater  confidence  that  an  interpretation 
of  section  189(a)  to  that  efiect  would 
find  judicial  support.  (*1110  Commission 
since  has  gone  on  record  that  it 
interprets  section  189a  as  not  requiring 
formal  hearings  in  reactor  licensing 
proceedings.  En  Banc  Brief  for 
Respondents  dated  August  30, 1991 
(filed  in  the  U.S.  Coiirt  of  Appeals  for 
the  District  of  Columbia  Circuit.  No.  89- 
1381,  Nuclear  Information  and  Resource 
Service  v.  NRC,  at  pp.  32-38). 
Consequently,  no  ffirther  action  was 
taken  on  the  proposed  EAJA  rule. 

With  the  enactment  of  the  Inspector 
General  Act  Amendments  of  1988  (Pub. 
L.  100-504, 1102  Stat.  2515) 
establishing,  inter  alia,  an  Office  of  the 
Inspector  General  in  the  NRC,  the  NRC 
became  subject  to  the  Program  Fraud 
Civil  Remedies  Act  (5  U.S.C.  Appendix 
3).  'That  act  at  section  3803(f) 
specifically  requires  any  hearing  under 
it  to  be  "conducted  by  the  presiding 
officer  on  the  record."  Those  hearings 
are  therefore  covered  by  the  EAJA. 
Following  notice  and  comment 
rulemaking,  the  NRC  published  its  final 
rule  under  the  Program  Fraud  Civil 
Remedies  Act  which  became  effective 
on  October  18, 1991.  (September  18, 
1991;  56  FR  47132.)  As  a  result,  there 
is  good  reason  for  the  Commission  to 
proceed  with  implementation  of  the 
EAJA. 

Because  of  the  length  of  time  that  has 
gone  by  since  the  October  28, 1981 
proposed  rule  was  issued,  the 
Commission  is  withdrawing  it  and 


replacing  it  with  the  rule  that  is  now 
being  proposed.  This  new  proposed  rule 
is  essentially  similar  to  the  final  model 
rule  suggested  by  the  ACUS  for  agency 
adoption.  (May  6. 1988;  51  FR  16665.) 
Any  differences  in  wording  are 
generally  minor,  consisting  mainly  of 
the  substitution  of  words  such  as  "this 
agency"  in  the  model  rule  to  "the 
Commission”  in  this  proposed  rule.  In 
§  12.103,  relating  to  NRC  proceedings 
that  are  covered  by  the  EAJA,  only  one 
type  of  proceeding  is  listed:  proceedings 
under  the  Program  Fraud  Civil 
Remedies  Act.  Whether  any  other  type 
of  agency  proceeding  is  covered  is  left 
for  case-by-case  determination.  Under 
the  final  ACUS  model  as  well  as  the 
proposed  rule,  failure  to  identify  a 
particular  type  of  proceeding  as  being 
covered  does  not  preclude  the  filing  of 
an  application  by  a  party  who  believes 
the  proceeding  is  covert  by  the  EAJA. 

Environmental  Impact:  Categorical 
Exclusion 

'The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

The  collection  of  information  this 
proposed  rule  contains  is  exempt  from 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3518(c)(1))  because  the 
information  is  being  gathered  in  support 
of  a  civil  action  to  which  the  United 
States  or  an  agency  or  an  official  of  the 
United  States  is  a  party  (i.e.,  a  court 
action)  or  an  administrative  action  or 
investigation  involving  an  agency 
against  a  specific  individual  or  entity 
(e.g.,  an  agency  hearing)  (44  U.S.C. 
3518(c)(1)(B)). 

Regulatory  Analysis 

The  EAJA  provides  that  individuals 
and  businesses  that  meet  certain  net 
worth  and  other  requirements  and 
prevail  over  the  NRC  in  an  adversary 
adjudication  in  which  the  NRC’s 
position  is  not  substantially  justified 
may  be  awarded  fees  and  expenses 
incurred  in  connection  with  the 
proceeding.  Recent  events,  most  notably 
the  NRC’s  publication  of  a  final  rule 
implementing  the  Program  Fraud  Civil 
Remedies  Act  and  actions  therevmder, 
suggest  that  it  is  necessary  for  the  NRC 
to  have  in  place  procedures  to  govern 
the  receipt  and  determination  of 
applications  for  EAJA  fees.  Codifying 
these  procedures  is  preferable  to  the 
only  other  alternative,  which  would  be 
to  establish  procedures  on  a  case-by- 
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case  basis.  Moreover,  the  procedures 
adopted  mirror  in  all  important  respects 
the  model  rule  promulgated  by  the 
ACUS  as  an  aid  to  facilitating  the 
statutorily  mandated  process  of 
consultation  between  the  Chairman  of 
the  ACUS  and  the  agency  with  respect 
to  EAJA  implementing  procedures.  See 
5  U.S.C.  504(c)(1).  These  procedures  are 
preferable  to  other  procedural 
requirements  that  might  be  imposed. 

The  foregoing  discussion  constitutes  the 
regulatory  analysis  for  this  final  rule. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rule  merely  will  establish  a 
procedural  framework  for  the 
submission  and  determination  of 
applications  for  fees  and  expenses 
incurred  in  participating  in  NRC 
adjudications  and  will  not  itself  impose 
significant  economic  benefits  or 
burdens. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109.  does  not 
apply  to  this  proposed  rule,  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  12 

Adversary  adjudications.  Award, 
Equal  Access  to  Justice  Act,  Final 
disposition,  1  let  worth.  Party. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  a  new  10  CFR  part 
12. 

1.  A  new  part  12  is  added  to  10  CFR 
chapter  I  to  read  as  follows: 

PART  12-^MPLEMENTAT)ON  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
AGENCY  PROCEEDINGS 

Subpart  A— General  Provielona 

Sac. 

12.101  Purpose. 

12.102  When  the  EAJA  applies. 

12.103  Proceedings  covert. 

12.104  Eligibility  of  applicants. 

12.105  Standards  for  awards. 

12.106  Allowable  fees  and  expenses. 

12.107  Rulemaking  on  maximum  rates  for 
attorney  fees. 

12.108  Awards  against  other  agencies. 

12.109  Decisionmaking  authority. 


Subpart  B— Information  Raquirad  From 
Appilcanta 

12.201  Contents  of  application. 

12.202  Net  worth  exhibit. 

1 2.203  Documentation  of  fees  and 
expenses. 

12.204  When  an  application  may  be  filed. 

Subpart  C— Procaduraa  for  Considaring 
Applicationa 

1 2.301  Filing  and  service  of  documents. 

1 2.302  Answer  to  application. 

12.303  Reply. 

12.304  Comments  by  other  parties. 

12.305  Settlement. 

12.306  Further  proceedings. 

12.307  Decision. 

12.308  Agency  review. 

12.309  Judicial  review 

12.310  Payment  of  award. 

Authority:  Sec.  203(aKl).  Pub.  L  96-481, 

94  Stat.  2325  (5  U.S.C  504(c)(1):  Pub.  L.  99- 
80, 99  Stat.  183. 

Subpart  A— General  Provisions 

f  12.101  Purpose. 

The  Equal  Access  to  Justice  Act,  5 
U.S.C.  504  (EAJA),  provides  for  the 
award  of  attorney  fees  and  other 
expenses  to  eligible  individuals  and 
entities  who  are  parties  to  certain 
administrative  proceedings  (called 
“adversary  adjudications*’)  before  the 
Nuclear  Regulatory  Commission.  An 
eligible  party  may  receive  an  award 
when  it  prevails  over  the  Commission, 
unless  the  Commission’s  position  was 
substantially  justified  or  special 
circumstances  make  an  award  unjust. 
'The  regulations  in  this  part  describe  the 
parties  eligible  for  awaits  and  the 
proceedings  that  are  covered.  They  also 
explain  how  to  apply  for  awards,  and 
the  procedures  and  standards  that  the 
Commission  will  use  to  make  them. 

112.102  Wtwn  the  EAJA  appliee. 

The  EAJA  applies  to  any  adversary 
adjudication  pending  or  commenced 
before  the  Commission  on  or  after 
August  5, 1985. 

1 12.103  Proceedings  covered. 

(a)(1)  The  EAJA  applies  to  adversary 
adjudications  conducted  by  the 
Commission.  These  are: 

(1)  Adjudications  under  5  U.S.C.  554 
in  which  the  position  of  the  NRC  or  any 
other  agency  of  the  United  States,  or  any 
component  of  an  agency,  is  presented  by 
an  attorney  or  other  representative  who 
enters  an  appearance  and  participates  in 
the  proceeding;  and 

(ii)  Appeals  of  decisions  of 
contracting  officers  made  piu^uant  to 
section  6  of  the  Contract  Disputes  Act  of 
1978  (41  U.S.C.  605)  before  agency 
boards  of  contract  appeals,  as  provided 
in  section  8  of  that  Act  (41  U.S.C.  607). 

(2)  Any  proceeding  in  which  the  NRC 
‘  may  prescribe  a  lawfiil  present  or  future 


rate  is  not  covered  by  the  EAJA. 
Proceedings  to  grant  or  renew  licenses  . 
are  also  exclude,  but  proceedings  to 
modify,  suspend,  or  revoke  licenses  are 
covert  if  they  are  otherwise  "adversary 
adjudications.’’  Proceedings  imder  the 
Program  Fraud  Civil  Remedies  Act  (31 
U.S.C.  3801-12),  are  covered  by  the 
EiMA. 

(b)  The  NRC’s  failure  to  identify  a 
type  of  proceeding  as  an  adversary 
adjudication  shall  not  preclude  the 
filing  of  an  application  by  a  party  who 
believes  the  proceeding  is  covert  by 
the  EAJA;  whether  the  proceeding  is 
covered  will  then  be  an  issue  for 
resolution  in  proceedings  on  the 
application. 

(c)  If  a  proceeding  includes  both 
matters  covered  by  the  EAJA  and 
matters  specifically  excluded  from 
coverage,  any  award  made  will  include 
only  fees  and  expenses  related  to 
covered  issues. 

f  12.104  Eligibility  of  applicants. 

(a)  To  be  eligible  for  an  award  of 
attorney  fees  and  other  expenses  under 
the  EAJA,  the  applicant  must  be  a  party 
to  the  adversary  adjudication  for  which 
it  seeks  an  award.  The  term  "party”  is 
defined  in  5  U.S.C.  551(3).  The 
applicant  must  show  that  it  meets  all 
conditions  of  eligibility  set  out  in  this 
subpart  and  in  subpart  B. 

(b)  The  types  of  eligible  applicants  are 
as  follows: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million; 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees; 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C  501(c)(3))  with  not  more  than 
500  employees; 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C 
1141j(a))  with  not  more  than  500 
employees;  and 

(5)  Any  other  partnership, 
corporation,  association,  unit  of  local 
government,  or  organization  with  a  net 
worth  of  not  more  than  $7  million  and 
not  more  than  500  employees. 

(c)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  proceeding  was  initiated. 

(d)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  “individual”  rather 
than  a  "sole  owner  of  an  unincorporated 
business”  if  the  issues  on  which  the 
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applicant  prevails  are  related  primarily 
to  personal  interests  rather  than  to 
business  intwests. 

(e)  The  employees  of  an  applicant 
indude  all  persons  who  regularly 
perform  services  for  renumeration  for 
the  applicant,  under  the  applicant’s 
direction  and  control.  Part-time 
employees  shall  be  included  on  a 
proportional  basis. 

(f)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual, 
corporation  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interests  of 
the  applicant,  or  any  corporation  or 
other  entity  of  whidi  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiliate 
for  purposes  of  this  part,  unless  the 
adjudicative  officer  determines  that 
such  treatment  would  be  unjust  and 
contrary  to  the  purposes  of  the  Act  in 
light  of  the  actual  relationship  between 
the  affiliated  entities.  In  addition,  the 
adjudicative  officer  may  determine  that 
financial  relationships  of  the  applicant 
other  than  those  described  in  this 
paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(g)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

f  12.105  Standards  for  awards. 

(a)  A  prevailing  applicant  may  receive 
an  award  for  fees  and  expenses  incurred 
in  connection  with  a  proceeding  or  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  unless  the 
position  of  the  Commission  over  which 
the  applicant  has  prevailed  was 
substantially  justified.  The  position  of 
the  Commission  includes,  in  addition  to 
the  position  taken  by  the  Commission  in 
the  adversary  adjudication,  the  action  or 
failure  to  act  by  the  Commission  upon 
which  the  adversary  adjudication  is 
based.  The  burden  of  proof  that  an 
award  should  not  be  made  to  a 
prevailing  applicant  because  the 
Commission’s  position  was 
substantially  justified  is  on  the 
Commission  counsel. 

(b)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreesonably  protracted  the  proceeding 
or  if  special  circumstances  make  the 
award  sought  imjust. 

112.106  AMowabla  faaa  and  axpenaea. 

(a)  Awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 


in  the  business  of  acting  as  attorneys, 
agents  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  reduced  rate  to  the 
applicant. 

(b)  No  award  for  the  fee  of  an  attorney 
or  agent  under  the  regulations  in  this 
part  may  exceed  $75.00  per  hour.  No 
award  to  compensate  an  expert  witness 
may  exceed  the  highest  rate  at  which 
the  Commission  pays  expert  witnesses. 
However,  an  awaixl  may  also  include' 
the  reasonable  expenses  of  the  attorney, 
agent,  or  witness  as  a  separate  item,  if 
the  attorney,  agent  or  witness  ordinarily 
charges  clients  separately  for  these 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent 
or  expert  witness,  the  adjudicative 
officer  shall  consider  the  following: 

(1)  If  the  attorney,  agent  or  witness  is 
in  private  practice,  his  or  her  customary 
fees  for  similar  services,  or,  if  an 
employee  of  the  applicant,  the  fully 
allocated  costs  of  the  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent  or  witness  ordinarily 
performs  services; 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonaoly  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Other  factors  that  bear  on  the  value 
of  the  services  provided. 

(d)  The  reasonable  cost  of  any  study, 
analysis,  engineering  report,  test,  project 
or  similar  matter  prepared  on  behalf  of 

a  party  may  be  awarded,  to  the  extent 
that  the  charge  for  the  services  does  not 
exceed  the  prevailing  rate  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of 
applicant’s  case. 

$  1 2.107  Rulemaking  on  maximum  rates 
for  attorney  fees. 

(a)  If  warranted  by  an  increase  in  the 
cost  of  living  or  by  special 
circumstances  (such  as  limited 
availability  of  attorneys  qualified  to 
handle  certain  types  of  proceedings),  the 
Commission  may  adopt  regulations 
providing  that  attorney  fees  may  be 
awarded  at  a  rate  higher  than  $75  per 
hour  in  some,  or  all  of  the  types  of 
proceedings  covered  by  this  part.  The 
Commission  will  conduct  any 
rulemaking  proceedings  for  this  purpose 
under  the  informal  rulemaking 
procedures  of  the  Administrative 
Procedure  Act. 

(b)  Any  person  may  file  with  the 
Commission  a  petition  for  rulemaking  to 
increase  the  maximum  rate  for  attorney 
fees,  in  accordance  with  the 
requirements  of  10  CFR  2.802.  The 


petition  should  identify  the  rate  the 
petitioner  believes  the  Commission 
should  establish  and  the  types  of 
proceedings  in  which  the  rate  should  be 
used.  It  should  also  explain  folly  the 
reasons  why  the  higher  rate  is 
warranted.  The  Commission  will  act  on 
the  petition  in  accordance  with  10  CFR 
2.803. 

1 12.106  Awards  against  other  sgsnclss. 

If  an  applicant  is  entitled  to  an  award 
because  it  prevails  over  another  agency 
of  the  United  States  that  participates  in 
a  proceeding  before  the  Commission 
and  takes  a  position  that  is  not 
substantially  justified,  the  award  or  an 
appropriate  portion  of  the  award  shall 
be  made  against  that  agency. 

112.109  Decisionmaking  authority. 

Unless  otherwise  ordered  by  the 
Commission  in  a  particular  proceeding, 
each  application  under  this  part  shall  be 
assigned  for  decision  to  the  official  or 
decisionmaking  body  that  entered  the 
decision  in  the  adversary  adjudication. 
That  official  or  decisionmaking  body  is 
referred  to  in  this  part  as  the 
“adjudicative  officer.’’ 

Subpart  B — Information  Required  From 
Appiicants 

$  1 2.201  Contents  of  spplication. 

(a)  An  application  for  an  award  of  foes 
and  expenses  under  the  EAJA  shall 
identify  the  applicant  and  the 
proceeding  for  which  an  award  is 
sought.  The  application  shall  show  that 
the  applicant  has  prevailed  and  identify 
the  position  of  the  Commission  or  other 
agency  that  the  applicant  alleges  was 
not  substantially  justified.  Unless  the 
applicant  is  an  individual,  the 
application  shall  also  state  the  number 
of  employees  of  the  applicant  and 
describe  briefly  the  type  and  purpose  of 
its  or^nization  or  business. 

(b)  The  application  shall  also  include 
a  statement  that  the  applicant’s  net 
worth  does  not  exceed  $2  million  (if  an 
individual)  or  $7  million  (for  all  other 
applicants,  including  their  affiliates). 
However,  an  applicant  may  omit  this 
statement  if: 

(1)  The  applicant  attaches  a  copy  of  a 
ruling  by  the  Internal  Revenue  Service 
that' it  qualifies  as  an  organization 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
501(c)(3))  or,  in  the  case  of  a  tax-exempt 
organization  not  required  to  obtain  a 
ruling  from  the  Internal  Revenue 
Service  on  its  exempt  status,  a  statement 
that  describes  the  basis  for  the 
applicant’s  belief  that  it  qualifies  under 
this  section;  or 

(2)  The  applicant  states  that  it  is  a 
cooperative  association  as  defined  in 
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section  15(a)  of  the  Agricultural 
Marketing  Act  (12  U.S.C.  1141)(a)). 

(c)  The  application  shall  state  &e 
amoimt  of  fees  and  expenses  for  which 
an  award  is  sought. 

(d)  The  application  may  also  include 
any  other  matters  that  the  applicant 
wishes  the  Commission  to  consider  in 
determining  whether,  and  in  what 
amount,  an  award  should  be  made. 

(e)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officer  or 
attorney  of  the  applicant.  It  shall  also 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  under  penalty 
of  perjiuy  that  the  information  provided 
in  the  application  is  true  and  correct. 

112.202  Net  worth  axhibiL 

(a)  Each  applicant,  except  a  qualified 
tax-exempt  organization  or  cooperative 
association  must  provide  with  its 
application  a  detailed  exhibit  showing 
the  net  worth  of  the  applicant  and  any 
affiliates  (as  defined  in  §  12.104(f)  of 
this  part)  when  the  proceeding  was 
initiated.  The  exhibit  may  be  in  any 
form  convenient  to  the  applicant  that 
provides  full  disclosure  of  the 
applicant’s  and  its  affiliates*  assets  and 
liabilities  and  is  sufficient  to  detennine 
whether  the  applicant  qualifies  under 
the  standards  in  this  part.  The 
adjudicative  officer  may  require  an 
applicant  to  file  additional  information 
to  determine  its  eligibility  for  an  award. 

(b)  Ordinarily,  the  net  worth  exhibit 
will  be  Include  in  the  public  record  of 
the  proceeding.  However,  an  applicant 
that  objects  to  public  disclosure  of 
information  in  any  portion  of  the  exhibit 
and  believes  there  are  legal  grounds  for 
withholding  it  finm  disclosure,  may 
submit  that  portion  of  the  exhibit 
directly  to  the  adjudicative  officer  in  a 
sealed  envelope  labeled  “Confidential 
Financial  Information,"  accompanied  by 
a  motion  to  withhold  the  information 
from  public  disclosure.  The  motion 
shall  describe  the  information  sought  to 
be  withheld  and  explain,  in  detail,  why 
it  fails  within  one  or  more  of  the 
specific  exemptions  firom  mandatory 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(l)-(9), 
why  public  disclosure  of  the 
information  would  adversely  afiect  the 
applicant,  and  why  disclosure  is  not 
required  in  the  public  interest.  The 
material  in  question  shall  be  served  on 
counsel  representing  the  agency  against 
which  the  applicant  seeks  an  award,  but 
need  not  be  served  on  any  other  party 
to  the  proceeding.  If  the  adjudicative 
officer  finds  that  the  information  should 
not  be  withheld  from  disclosiue,  it  shall 
be  placed  in  the  public  record  of  the 
proceeding.  Otherwise,  any  request  to 
inspect  or  copy  the  exhibit  shall  be 


disposed  of  in  accordance  %vith  the 
Commissicm’s  established  procedures 
under  the  Freedom  of  Information  Act, 
10  CFR  part  9,  subpart  A. 

112.203  Documentation  of  fee*  and 

axpanaaa. 

'The  application  shall  be  accompanied 
by  full  documentation  of  the  fees  and 
expenses,  including  the  cost  of  any 
study,  analysis,  engineering  report,  test, 
project  or  similar  matter,  for  which  an 
award  is  sought.  A  separate  itemized 
statement  sh^l  be  submitted  for  each 
professional  firm  or  individual  whose 
services  are  covered  by  the  application, 
showing  the  hours  spent  in  connection 
with  the  proceeding  by  each  individual, 
a  description  of  the  specific  services 
performed,  the  rates  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought,  the 
total  amoimt  claimed,  and  the  total 
amoimt  paid  or  payable  by  the  applicant 
or  by  any  other  person  or  entity  for  the 
services  provid^.  The  adjudicative 
officer  may  require  the  applicant  to 
provide  vouchers,  receipts,  logs,  or 
other  substantiation  for  any  fees  or 
expenses  claimed,  pursuant  to  §  12.306 
of  this  part. 

{12204  When  an  application  may  be  filed. 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding  or  in  a  significant  and 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  case  later  than  30 
days  after  the  Commission’s  final 
disposition  of  the  proceeding. 

(b)  For  purposes  of  the  regulations  in 
this  part,  final  disposition  means  the 
date  on  which  a  decision  or  order 
disposing  of  the  merits  of  the 
proceeding  or  any  other  complete 
resolution  of  the  proceeding,  such  as  a 
settlement  or  voluntary  dismissal, 
becomes  final  and  unappealable,  both 
within  the  NRC  and  to  the  courts. 

(c)  If  review  or  reconsideration  is 
sou^t  or  taken  of  a  decision  as  to 
which  an  applicant  believes  it  has 
prevailed,  proceedings  for  the  award  of 
fees  shall  be  stayed  pending  final 
disposition  of  the  underlying 
controversy.  When  the  United  States 
appeals  the  underlying  merits  of  an 
adversary  adjudication  to  a  court,  no 
decision  on  an  application  for  fees  and 
other  expenses  in  connection  with  that 
adversary  adjudication  shall  be  made 
until  a  final  and  imreviewable  decision 
is  rendered  by  the  court  on  the  appeal 
or  until  the  underlying  merits  of  the 
case  have  been  finally  determined 
pursuant  to  the  appeal. 


Subpart  C— Procaduraa  for 
ComNdering  Applicationa 

§12201  Filing  and  aarvica  of  documents. 

Any  application  for  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
all  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding,  except  as  provided  in 
$  12.202(b)  for  confidential  financial 
information. 

{12202  Answer  to  application. 

(a)  Within  30  days  after  service  of  an 
application,  counsel  representing  the 
NRC  against  which  an  award  is  sought 
may  file  an  answer  to  the  application. 
Unless  the  NRC  counsel  requests  an 
extension  of  time  for  filing  or  files  a 
statement  of  intent  to  negotiate  under 
paragraph  (b)  of  this  section,  failiue  to 
file  an  answer  within  the  30-day  period 
may  be  treated  as  a  consent  to  the  award 
requested. 

(b)  If  the  NRC  counsel  and  the 
applicant  believe  that  the  issues  in  the 
fee  application  can  be  settled,  they  may 
jointly  file  a  statement  of  their  intent  to 
negotiate  a  settlement.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days,  and 
further  extensions  may  be  granted  by 
the  adjudicative  officer  upon  request  by 
the  NRC  counsel  and  the  applicant. 

(c)  'The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  the  NRC  counsel’s  position. 

If  the  answer  is  based  on  any  Sieged 
facts  not  already  in  the  record  of  the 
proceeding,  the  NRC  counsel  shall 
include  with  the  answer  either 
supporting  affidavits  or  a  request  for 
further  proceedings  under  §  12.306. 

{12303  Reply. 

Within  15  days  after  service  of  an 
answer,  the  applicant  may  file  a  reply. 

If  the  reply  is  tesed  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  12.306. 

§  12.304  Comments  by  other  perttee. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  the  NRC  counsel  may 
file  comments  on  an  application  within 
30  days  after  it  is  served,  or  on  an 
answer  within  15  days  after  it  is  served. 
A  commenting  party  may  not  participate 
further  in  proofings  on  the 
application  unless  the  adjudicative 
officer  determines  that  the  public 
interest  requires  participation  in  order 
to  permit  ffill  exploration  of  matters 
raised  in  the  comments. 
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112.305  SettiMMnt 

The  applicant  and  the  NRC  counsel 
may  agree  on  a  proposed  settlement  of 
the  award  before  final  action  on  the 
application,  either  in  connection  with  a 
settlement  of  the  imderlying  proceeding, 
or  after  the  underlying  proceeding  has 
been  concluded,  in  accordance  with  the 
NRC's  standard  settlement  procedure.  If 
a  prevailing  party  and  the  I^C’s 
counsel  agree  on  a  proposed  settlement 
of  an  awaM  before  an  application  has 
been  filed,  the  apnlication  shall  be  filed 
with  the  propose  settlement. 

112.306  Further  proceedlnga. 

(a)  Ordinarily,  the  determination  of  an 
awi^  will  be  made  on  the  basis  of  the 
written  record.  However,  on  request  of 
either  the  applicant  or  the  NRC  coimsel, 
or  on  the  adjudicative  officer’s  own 
initiative,  the  adjudicative  officer  may 
order  further  proceedings,  such  as  an 
informal  conference,  oral  argument, 
additional  written  submissions  or,  as  to 
issues  other  than  substantial 
justification  (such  as  the  applicant’s 
eligibility  or  substantiation  of  fees  and 
expenses),  pertinent  discovery  or  an 
evidentiary  hearing.  Further 
proceedings  shall  held  only  when 
necessary  for  full  and  fair  resolution  of 
the  issues  arising  finm  the  application, 
and  shall  be  conducted  as  promptly  as 
possible.  Whether  or  not  the  position  of 
the  agency  was  substantially  justified 
shall  be  determined  on  the  basis  of  the 
administrative  record,  as  a  whole, 
which  is  made  in  the  adversary 
adjudication  for  which  fees  and  other 
expenses  are  sought. 

(b)  A  request  that  the  adjudicative 
officer  order  further  proce^ings  under 
this  section  shall  sp^fically  identify 
the  information  sought  or  the  disputed 
issues  and  shall  explain  why  the 
additional  proceedings  are  necessary  to 
resolve  the  issues. 

I12J07  DecMon. 

The  adjudicative  officer  shall 
promptly  issue  an  initial  decision  on  the 
application  after  completion  of 
proceedings  on  the  application.  The 
decision  ^all  include  written  findings 
and  conclusions  on  the  applicant’s 
eligibility  and  status  as  a  prevailing 
party,  and  an  explanation  of  the  reasons 
for  any  difierence  between  the  amount 
requested  and  the  amount  awarded.  The 
decision  shall  also  include,  if  at  issue, 
findings  on  whether  the  NRC’s  position 
was  substantially  justified,  whether  the 
applicant  unduly  protract^  the 
proceedings,  or  whether  special 
circumstances  make  an  award  imjust.  If 
the  applicant  has  sought  an  award 
against  more  than  one  agency,  the 
decision  shall  allocate  responsibility  for 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  93-NM-70-AD] 

Airworthiness  Directives;  Corporate 
Jets,  Limited  (Formerly  British 
Aerospace),  Model  BAe  125-1 OOOA 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Corporate  Jets,  Limited,  Model 
BAe  125-lOOOA  series  airplanes.  This 
proposal  would  require  a  visual 
inspection  to  detect  chafing  or  other 
damage  of  the  oxygen  pipe  located  next 
to  the  nose  wheel  steering  control  chain, 
and  to  ensure  minimum  clearance 
between  the  pipe  and  chain;  and 
reposition  or  replacement  of  damaged 
parts.  This  proposal  is  prompted  by 
reports  of  chafing  between  the  nose 
wheel  steering  control  chain  and  the 
adjacent  oxygen  pipe.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  chafing  or  other 
damage  of  the  passenger  oxygen  pipe, 
which  could  result  in  a  fire  and/or  loss 
of  emergency  oxygen  for  the  passengers. 

DATES:  Comments  must  be  received  by 
September  27, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
70-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Corporate  Jets,  Inc.,  22070  Broderick 
Drive,  Sterling,  Virginia  20166.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Bran^,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 


payment  of  any  award  made  among  the 
agencies,  and  shall  explain  the  reasons 
for  the  allocation  made. 

f  12.306  Aganqf  review. 

Either  the  applicant  or  the  NRC 
counsel  may  seek  review  of  the  initial 
decision  on  the  fee  application,  or  the 
NRC  may  decide  to  review  the  decision 
on  its  own  initiative,  in  accordance  with 
the  Commission’s  regular  review 
procedures  set  out  in  10  CFR  2.786.  If 
neither  the  applicant  nor  NRC  coimsel 
seeks  review  and  the  Commission  does 
not  take  review  on  its  own  initiative,  the 
initial  decision  on  the  application  shall 
become  a  final  decision  of  the  NRC  forty 
(40)  days  after  it  is  issued.  Whether  to 
review  a  decision  is  a  matter  within  the 
discretion  of  the  Commission.  If  review 
is  taken,  the  Commission  will  issue  a 
final  decision  on  the  application  or 
remand  the  application  to  the 
adjudicative  officer  for  further 
proceedings. 

112.309  Judicial  review. 

Judicial  review  of  final  agency 
decisions  on  awards  may  be  sought  as 
provided  in  5  U.S.C.  504(c)(2). 

f  12.310  Payment  of  award. 

An  applicant  seeking  payment  of  an 
award  shall  submit  to  the  appropriate 
official  of  the  paying  agency  a  copy  of 
the  Commission’s  final  decision 
granting  the  award,  accompanied  by  a 
certification  that  the  applicant  will  not 
seek  review  of  the  decision  in  the 
United  States  courts.  Where  the  award 
is  granted  against  the  Commission,  the 
applicant  shall  make  the  submission  to 
the  Director,  Division  of  Accounting  and 
Finance,  Office  of  the  Controller,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  The  NRC  will 
pay  the  amount  awarded  to  the 
applicant  within  60  days. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  July,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  93-18348  Filed  7-30-93;  8:45  am] 
BNXMQ  CODE  Tsao-oi-e 
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SUPPLEMEMTARY  MFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specihed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-70-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-70-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Corporate  Jets,  Limit^, 
Model  BAe  125-lOOOA  series  airplanes. 
The  CAA  advises  that  recent  reports 
have  been  received  of  chafing  between 
the  nose  wheel  steering  control  chain 
and  the  adjacent  oxygen  pipe  located 
inside  the  left-hand  cockpit  console  on 
two  in-service  Model  BAe  125-1 OOOA 
series  airplanes.  This  chafing  has  been 
attributed  to  inadequate  clearance 
betyreen  the  chain  and  pipe.  Chafing  or 
other  damage  to  the  oxygen  pipe  could 
result  in  a  fire  and/or  loss  of  emergency 
oxygen  for  the  passengers. 

Corporate  Jets,  Limited,  has  issued 
Service  Bulletin  S.B.  35-36,  dated 
January  7, 1993,  that  describes 


procedures  for  performing  a  one-time 
visual  ins{}ection  to  detect  chafing  or 
other  damage  of  the  oxygen  pipe  located 
next  to  the  nose  wheel  steering  control 
chain  inside  the  left-hand  cockpit 
console  and  to  ensure  that  at  least  0.25 
inch  minimum  clearance  exists  between 
the  pipe  and  the  chain.  It  also  contains 
instructions  for  repositioning  or 
replacing  damaged  parts.  The  CAA 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  to  detect 
chafing  or  other  damage  of  the  oxymn 
pipe  located  next  to  the  nose  wheel 
steering  control  chain  inside  the  left- 
hand  cockpit  console  and  to  ensure  that 
at  least  0.25  inch  minimum  clearance 
exists  between  the  pipe  and  the  chain, 
and  reposition  or  replacement  of 
damaged  parts.  Oxygen  pipes  having 
clearance  of  less  than  0.25  inches  that 
are  not  chafed  or  otherwise  damaged 
would  be  required  to  be  repositioned 
prior  to  further  flight.  Chafed  or 
otherwise  damaged  oxygen  pipe 
assemblies  would  be  required  to  be 
replaced  with  new  parts  prior  to  further 
flight.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  12  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Bas^  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $660,  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distrihution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  Fehruary 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  GFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.a  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(^;  and  14  CFR 
11.69. 

f  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Corporate  Jets,  Limited  (Formerly  British 
Aerospace):  Docket  93-NM-70-AD. 

Applicability:  Model  BAe  125-lOOOA 
series  airplanes,  having  serial  numbers 
258151.  258159,  and  259003  through  259027, 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  or  other  damage  of  the 
passenger  oxygen  pipe  and  a  potential  fire 
and/or  loss  of  emergency  oxygen  for  the 
passengers,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
detect  chafing  or  other  damage  of  the  ox3rgen 
pipe  located  next  to  the  nose  wheel  steering 
control  chain  within  the  left-hand  cockpit 
console  and  to  ensure  that  a  minimum  of 
0.25  inch  clearance  exists  between  the 


41068 


Federal  Register  /  Vol.  58,  No.  146  /  Monday,  August  2,  1993  /  Proposed  Rules 


oxygen  pipe  and  the  nose  wheel  steering 
control  chain,  in  accordance  with  Corporate 
lets,  Limited.  Service  Bulletin  S.B.  35-36, 
dated  January  7, 1993. 

(1)  If  clearance  of  0.25  inch  or  greater 
'  exists,  accomplish  the  requirements  of 
paragraph  (a)(lKi)  or  (a)(l)(ii)  of  this  AD. 

(1)  If  no  chafing  or  other  damage  is 
detected:  No  further  action  is  required  by  this 

AD. 

(ii)  If  any  chafing  or  other  damage  is 
detected:  Prior  to  further  flight,  replace  the 
currently-installed  oxygen  pipe  with  a  new 
oxygen  pipe,  ensure  that  a  minimum 
clearance  of  0.25  inch  or  greater  exists,  and 
repeat  the  visual  inspection  in  accordance 
with  the  service  bulletin. 

(2)  If  clearance  of  less  than  0.25  inch  exists, 
accomplish  the  requirements  of  paragraph 
(aK2)(i)  or  (a)(2)(ii)  of  this  AD. 

(i)  If  no  chafing  or  other  damage  is 
detected;  Within  30  days  after  accomplishing 
the  visual  inspection,  reposition  the  oxygen 
pipe  to  obtain  minimum  clearance  of  at  least 

O. 25  inch  and  maximum  ovality  not  to 
exceed  0.03  inch,  in  accordance  with  the 
service  bulletin;  and  if  a  minimum  clearance 
of  0.25  inch  cannot  be  achieved  utilizing  the 
methods  described  in  the  service  bulletin, 
reposition  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(ii)  If  any  chafing  or  other  damage  is 
detected:  Mor  to  further  flight,  replace  the 
currently-installed  oxygen  pipe  with  a  new 
oxygen  pipe,  ensure  that  minimum  clearance 
of  0.25  inch  or  greater  exists,  and  repeat  the 
visual  inspection  in  accordance  with  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  apimived  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  horn  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  July  26, 
1993. 

Durell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  93-18341  Filed  7-30-93;  8:45  am) 
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Offic*  of  tho  Socrotary 

14  CFR  Part  255 
[Dockal  No.  48808] 

Computer  Raaervationa  System  (CRS) 
Regulations  (Part  255) 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 

ACTION:  Request  for  comments,  petition 
for  rulemaldng  on  rules  governing 
computer  reservations  systems. 

SUMMARY:  The  Department  is  inviting 
interested  persons  to  comment  on  a 
petition  for  rulemaking  filed  hy  the 
American  Society  of  Travel  Agents 
(ASTA)  that  asks  the  Department  to 
amend  its  rules  on  computer 
reservations  systems  (CRSs).  ASTA  asks 
the  Department  to  amend  its  CRS  rules 
(14  CFR  part  255)  to  include  a 
prohihition  against  the  inclusion  of  lost 
booking  fees  in  the  damages  recoverable 
by  a  CRS  vendor  when  a  travel  agency 
breaches  its  contract  for  CRS  services 
before  the  end  of  the  contract’s  term. 
DATES:  Comments  must  be  submitted  on 
or  before  October  1, 1993.  Reply 
comments  must  be  submitted  on  or 
before  November  1, 1993. 

ADDRESSES:  Comments  must  be  filed  in 
room  4107,  Docket  48808,  U.S. 
Department  of  Transportation,  400  7th 
St.  SW.,  Washington  ,  DC  20590.  Late 
filed  comments  will  be  considered  to 
the  extent  possible.  To  facilitate 
consideration  of  comments,  each 
commentor  should  file  twelve  copies  of 
its  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  S.W., 
Washington,  D.C.  20590,  (202)  366- 
4731. 

SUPPLEMENTARY  INFORMATION:  Travel 
agencies,  who  sell  the  great  majority  of 
all  airline  tickets  in  the  United  States, 
largely  rely  on  computer  reservations 
systems  to  learn  what  airline  services 
and  fares  are  available  for  their 
customers,  to  make  bookings,  and  to 
issue  tickets.  Each  of  the  CRSs  operating 
in  the  United  States  is  owned  by  one  or 
more  airlines  or  airline  holding 
companies.  The  nature  of  the  CRS  and 
the  airline  businesses  gives  the  owners 
of  the  CRSs  (“the  vendors”)  some  power 
to  distort  airline  competition  and  to 
deny  travel  agency  customers  accurate 
information  on  airline  services.  The 
Civil  Aeronautics  Board,  the  agency  that 
formerly  administered  the  economic 
regulatory  provisions  of  the  Federal 
Aviation  Act  (“tho  Act”),  therefore 
adopted  rules  regulating  CRS  operations 
under  section  411  of  the  Act,  49  U.S.C. 


1381.  After  reexamining  the  need  for 
rules,  we  readopted  the  Board’s  rules 
with  changes  designed  to  further  protect 
airline  competition.  14  CFR  part  255, 
adopted  by  57  FR  43780  (September  22, 
1992). 

One  of  the  major  issues  in  our 
rulemaking  concerned  the  contractual 
restrictions  imposed  on  travel  agencies 
using  a  CRS  (“subscribers”)  by  CRS 
vendors  that  can  restrict  the  subscribers’ 
ability  to  add  or  switch  systems.  We 
determined  to  prohibit  certain 
subscriber  contract  clauses  that 
appeared  to  unreasonably  interfere  with 
a  travel  agency’s  ability  to  use  more 
than  one  system,  but  we  determined  not 
to  adopt  other  proposals  for  regulating 
subscriber  contracts,  such  as  a  proposed 
ban  on  productivity  pricing. 

A  number  of  parties  in  the  rulemaking 
had  complained  that  vendors  made  it 
difficult  for  subscribers  to  switch 
systems  before  the  end  of  the  term  of 
their  CRS  contract  by  making 
subscribers  liable  for  onerous  liquidated 
damages  if  they  breached  the  contract. 
The  liquidated  damages  formulas  used 
hy  the  vendors  typically  included  an 
element  for  “lost  booking  fees”.  Booking 
fees — ^the  fees  paid  by  airlines  and  other 
travel  suppliers  whenever  an  agency 
uses  a  system  to  book  a  travel  service — 
provide  most  of  each  vendor’s  CRS 
revenues.  Lost  booking  fees  are  the 
amount  of  booking  fees  the  vendor 
would  have  received  if  the  subscriber 
had  continued  to  use  its  system  during 
the  remaining  term  of  the  contract.  In 
calculating  lost  booking  fees  the  vendor 
typically  assumed  that  the  subscriber 
would  have  used  its  system  for  most  of 
its  bookings.  The  inclusion  of  lost 
booking  fees  in  the  damages  due  a 
vendor  on  a  subscriber’s  breach  of 
contract  substantially  increases  the 
subscriber’s  liability.  As  a  result,  the 
inclusion  of  lost  booking  fees  makes  it 
much  more  costly  for  an  agency  to 
breach  its  CRS  contract. 

We  determined  not  to  adopt  a 
prohibition  against  the  inclusion  of  lost 
booking  fees  in  liquidated  damages. 
However,  we  stat^  that  our  rules  were 
intended  to  give  travel  agencies  the 
ability  to  use  more  than  one  system  and 
that  therefore  no  vendor  should  expect 
a  subscriber  to  use  its  system  for  most 
of  the  agency’s  bookings  during  the  term 
of  the  contract.  No  vendor  could 
therefore  reasonably  expect  that  a 
subscriber  contract  would  produce  a 
substantial  flow  of  booking  fees.  As  a 
result,  we  concluded  that  ffie  contract 
law  principles  governing  liquidated 
damages  would  make  unenforceable  any 
contract  that  required  a  subscriber  to 
pay  damages  based  on  lost  booking  fees. 
57  FR  43827-43828. 
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ASTA,  the  nation’s  largest  travel 
agency  trade  association,  has  filed  a 
petition  for  rulemaking  to  amend  ovir 
rules  to  expressly  prohibit  the  inclusion 
of  lost  booking  fees  in  liquidated 
damages  clauses.  ASTA  alleges  that 
American  Airlines’  SABRE  system  is 
continuing  to  use  such  contract  clauses 
and  is  claiming  it  may  do  so  because  our 
rules  did  not  prohibit  them.  ASTA 
proposes  that  §  255.8  of  o\ir  rules  be 
amended  by  adding  the  following 
subsection: 

No  subscriber  contract  shall  contain  any 
provision  requiring  the  subscriber  to  pay 
damages  in  a  liquidated  amount  when  the 
effect  of  the  provision  is  to  recover  from  the 
subscriber  broking  fees  that  would  have  been 
charged  to  participating  airlines  by  a  system. 

Two  vendors,  Worldspan  and  System 
One  Direct  Access,  filed  answers 
supporting  ASTA’s  petition.  American, 
on  the  other  hand,  filed  an  answer 
opposing  the  petition.  American  asserts 
that  its  contract  provision  is  merely  a 
means  of  enforcing  its  productivity 
pricing  formula,  that  the  Department 
determined  in  the  rulemaking  that 
productivity  pricing  was  a  permissible 
form  of  pricing,  and  that  the  American 
contract  provision  as  a  practical  matter 
cannot  deter  an  agency  from  using  a 
different  system. 

The  Department  invites  other  persons 
to  file  comments  on  ASTA’s  petition. 
After  reviewing  the  comments  the 
IDepartment  will  consider  whether  any 
amendment  to  our  rules  should  be 
proposed. 

Issued  in  Washington,  DC,  on  July  27, 
1993. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  of  Transportation 
for  Policy  and  International  Affairs. 

[FR  Doc.  93-18332  Filed  7-30-93;  8:45  am) 
BtUJNQ  CODE  MIO-ta-P 


DEPARTMENT  OF  COMMERCE 
Technology  Adminietration 

15  CFR  Part  295 
[DockM  No.  930242-3042] 

RIN  0693-AAe3 

Advanced  Technology  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Ckimmerce. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  requests 
comments  on  the  proposed  revisions 
contained  in  this  notice  to  the 
regulations  which  implement  the 


Advanced  Technology  Program  (ATP). 

A  number  of  the  proposed  revisions  are 
the  result  of  enactment  of  the  American 
Technology  Preeminence  Act  of  1991, 
which  changed  the  statutory  authority 
for  ATP.  Additions  to  the  regulations 
required  by  the  Act  include  provisions 
concerning:  Participation  by  foreign 
companies  in  ATP;  the  establishment  of 
a  patent  policy  different  fiom  the 
government-wide  policy  set  out  by  the 
Bayh-Dole  Act;  and  a  new  requirement 
that  "joint  research  and  development 
ventures”  be  Industry-led.  Further, 
requirement  for  royalty-sharring  by  ATP 
recipients  with  the  Federal  government 
for  inventions  funded  vmder  ATP  have 
been  repealed  by  the  Act.  and  are  thus 
propos^  to  be  removed  from  the 
regulations.  Similarly,  ATP  authority  to 
provide  direct  funding  to  independent 
research  organizations  has  been 
repealed,  and  therefore  NIST  has  no 
other  than  to  make  the  proposed 
revisions  to  the  regulations.  Also, 
changes  not  required  by  the  Act  are 
proposed,  including  changes  to  simplify 
and  clarify  the  selection  criteria. 

Finally,  a  number  of  proposals  are  made 
to  streamline  the  internal  operations  of 
ATP,  including  the  selection  process. 
DATES:  Comments  on  the  proposed 
program  must  be  received  no  later  than 
September  1, 1993. 

ADDRESSES:  Comments  on  the  proposed 
program  must  be  submitted  in  writing 
to:  Advanced  Technology  Program  Rule 
Comments,  Technology  Administration, 
U.S.  Department  of  Commerce,  room 
A402  Administration  Building, 
Gaithersburg,  MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  receive  additional  program 
information,  contact  George  A.  Uriano  at 
(301)  975-5187.  For  additional 
information  on  revisions  to  the 
intellectual  property  provisions  of  the 
regulations,  contact  Michael  R.  Rubin  at 
(301)  975-2803. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  requests  comments 
regarding  proposed  changes  to  the 
operating  procedures  of  the  Advanced 
Technology  Program  found  at  part  295 
of  title  15  of  the  Code  of  Federal 
Regulations.  The  Advanced  Technology 
Program  assists  United  States  businesses 
to  carry  out  research  and  development 
on  pre-competitive  generic  technologies. 
The  program  focuses  on  improving  the 
competitive  position  of  the  United 
States  and  its  businesses  by  accelerating 
the  development  of  pre-competitive 
generic  technologies  that  have 
significant  potential  to  accelerate 
economic  growth,  and  raise 
productivity.  ATP  enters  into 


cooperative  agreements  with  United 
States  joint  research  and  development 
ventures  and  United  States  businesses, 
especially  small  businesses,  and 
involves  Federal  laboratories  in  the 
program,  where  appropriate,  using 
among  other  authorities  the  cooperative 
research  and  development  agreements 
provided  for  under  section  12  of  the 
Stevenson-Wydler  Tecdmology 
Innovation  Act  of  1980. 

Changes  proposed  to  part  295  include 
revisions  on  the  following  topics: 

•  The  eligibility  of  foreign  firms  to 
participate  in  ATP  is  addressed  in  a  new 
§  295.3  of  the  regulations,  and  a  related 
definition  of  "United  States  owned 
company”  is  added  in  $  295.2(r).  These 
revisions  follow  the  requirements  of 
section  201(c)(6)  of  the  American 
Tecdmology  Preeminence  Act  of  1991 
(15  U.S.C.  278n(d)(9)). 

•  The  establishment  of  a  patent 
policy  different  from  the  government- 
wide  policy  set  out  by  the  Bayh-Dole 
Act  is  set  out  at  §  295.8(a).  These 
revisions  follow  the  requirements  of 
section  201(c)(6)  of  the  American 
Technology  Pi^minence  Act  of  1991 
(15  U.S.C.  278n(d)(ll)).  That  statute 
requires  that  title  to  inventions  made  in 
whole  or  part  with  program  funds  reside 
with  for-profit  companies  that  have 
been  incorporated  in  the  United  States. 
Entities  that  are  not  for-profit 
organizations  incorporated  in  tliis 
country  are  not  eligible  to  obtain  title  to 
inventions  made  under  the  program. 
NIST  is  interested  in  comments  on  the 
draft  regulation,  and  also  upon  the  need 
for  possible  changes  to  the  imderlying 
statute. 

•  A  new  requirement  that  “joint 
research  and  development  ventures”  be 
industry-led,  set  out  at  §§  295.2(i)  and 
295.21,  and  the  repeal  of  ATP  authority 
to  provide  direct  Ending  to 
independent  research  organizations,  set 
out  at  §  295.30.  These  revisions  follow 
the  requirements  of  section  201(c)(2) 
and  section  201(c)(4),  respectively,  of 
the  American  Technology  Preeminence 
Act  of  1991  (15  U.S.C.  278n  (b)(1)  and 
(b)(2)). 

•  Requirements  for  royalty-sharing  by 
ATP  recipients  with  the  Federal 
government  for  inventions  funded 
under  ATP  have  been  repealed,  and  are 
thus  proposed  to  be  removed  from 
existing  §  295.7(c)  of  the  regulations. 
This  revision  follows  the  requirements 
of  section  201(c)(6)  of  the  American 
Technolo^  Pmminence  Act  of  1991. 

•  Finally,  changes  not  required  by  the 
Act  are  proposed,  including  changes  to 
the  selection  criteria,  and  a  number  of 
proposals  are  made  to  streamline  the 
internal  operations  of  ATP,  including 
the  selection  process.  These  changes 
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particularly  include  revisiona  to  the 
remaining  definitions  in  §  295.2, 
changes  to  the  selection  process 
described  in  §$  295.4  and  295.5, 
changes  to  the  selection  criteria  as  set 
out  in  S  295.6,  and  changes  to  program 
administration  foxmd  in  §§  295.7  and 
295.14. 

Request  for  Comments 

The  National  Institute  of  Standards 
and  Technology  requests  comments  on 
the  draft  revisions  to  regulations  foimd 
at  15  CFR  part  295  implementing  the 
Advanced  Technology  Program  which 
are  included  in  this  notice. 

Persons  interested  in  commenting  on 
the  proposed  program  should  submit 
their  comments  in  writing  to  the  above 
address.  All  comments  received  in 
response  to  this  notice  will  become  part 
of  ^e  public  record  and  will  be 
available  for  inspection  and  copying  in 
the  Commerce  Department’s  Central 
Reference  and  Rerords  Inspection 
Facility,  Herbert  Hoover  Building,  room 
6020, 14th  Street  between  E  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230. 

Qassification 

This  document  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291  because  it 
will  not  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
or  prices  for  any  groim,  nor  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-bas^  enterprises 
in  domestic  or  ermort  markets.  The 
General  Counsel  has  certified  to  the 
Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  requiring  a  flexibility  analysis 
under  the  Regulatory  Flexihility  Act. 
This  is  because  there  are  only  a  small 
number  of  awardees  end  thus  only  a 
small  number  of  awards  will  be  given  to 
small  businesses.  The  program  is 
entirely  voluntary  for  me  participants 
that  seek  funding.  It  is  not  a  major 
federal  action  requiring  an 
environmental  assessment  under  the 
National  Environment  Policy  Act.  This 
proposed  rule  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  approved  by 
01^  under  control  number  0693-0009. 
The  Advanced  Technology  Program 
does  not  involve  the  mandatory 
payment  of  any  matching  funds  from  a 
state  or  local  government,  and  does  not 
affect  directly  any  state  or  local 


government.  Accordingly,  the 
Tedmology  Administration  has 
determine  that  Executive  Order  12372 
is  not  applicable  to  this  program.  This 
notice  does  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  15  CFR  Part  295 

Inventions  and  patents.  Laboratories, 
Research,  Science  and  technology. 
Scientists. 

Dated:  July  26, 1993. 

Arati  PraUiakar, 

Director. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  title  15,  part  295  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  295— ADVANCED  TECHNOLOGY 
PROGRAM 

1.  Ihe  authority  citation  for  part  295 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  278n. 

2.  Section  295.1  is  revised  to  read  as 
follows: 

f295.1  Purpose. 

(a)  The  purpose  of  the  Advanced 
Tec^ology  P^ram  (ATP)  is  to  assist 
United  States  businesses  to  carry  out 
research  and  development  on  pre- 
competitive  generic  technologies.  These 
technologies  are:  Enabling,  b^use  they 
offer  wide  breadth  of  potential 
application  and  form  an  important 
tec^ical  basis  for  future  commercial 
applications:  and  high  value,  because 
when  applied,  they  offer  significant 
benefits  to  the  U.S.  economy. 
Precompetitive  technology  is  defined  in 
§  295.2(n)  and  generic  te^nology  is 
defined  in  §  295.2(e). 

(b)  In  the  case  of  joint  research  and 
development  ventures  involving 
potential  competitors,  the  willingness  of 
firms  to  commit  significant  amoimts  of 
corporate  resources  to  the  venture  is 
evidence  that  the  proposed  research  and 
development  is  pre-competitive.  For 
joint  ventures  that  involve  firms  and 
their  customers  or  suppliers  or  for  single 
firms  not  proposing  cooperative 
research  and  development,  a  quantified 
description  of  the  expected  broad 
applicability  of  the  technology  and 
adequate  assurances  that  the  technology 
being  developed  will  be  utilized  widely 
can  provide  evidence  that  the  proposed 
research  and  development  is  pre¬ 
competitive. 

(c)  This  part  prescribes  policies  and 
procedures  for  the  award  of  cooperative 
agreements  under  the  Advanced 


Technology  Program  in  order  to  ensure 
the  fair  treatment  of  all  proposals.  While 
the  Advanced  Technol(^  Program  is 
authorized  to  enter  into  grants, 
cooperative  agreements,  and  contracts  to 
carry  out  its  mission,  these  rules  address 
only  the  award  of  cooperative 
agreements.  The  Program  employs 
cooperative  agreements  rather  than 
grants  because  such  agreements  allow 
ATP  to  exercise  appropriate 
management  oversight  of  projects  and 
also  to  link  ATP-funded  projects  to 
ongoing  R&D  at  the  National  Institute  of 
Standards  and  Technology  wherever 
such  linkage  would  increase  the 
likelihood  of  success  of  the  project. 

3.  Section  295.2  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (e), 
redesignating  paragraph  (c)  as  paragraph 
(h),  redesignating  paragraphs  (d) 
through  (i)  as  paragraphs  (k)  through  (p), 
and  adding  new  paragraphs  (b),  (c),  (d), 
(f).  (g),  (i),  and  (j)  to  read  as  follows: 

$295.2  Definitiona. 

(a)  For  the  purposes  of  the  A*rP,  the 
term  “award"  means  Federal  financial 
assistance  made  under  a  grant  or 
cooperative  agreement. 

(b)  The  term  cooperative  agreement 
refers  to  a  Federal  assistance  instrument 
used  whenever  the  principal  purpose  of 
the  relationship  between  the  Federal 
Government  and  the  recipient  is  the 
transfer  of  money,  property,  or  services, 
or  anything  of  value  to  the  recipient  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute,  rather  than  acquisition  by 
purchase,  lease,  or  barter,  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government;  and  substantial 
involvement  is  anticipated  between  the 
executive  agency,  acting  for  the  Federal 
Government,  and  the  recipient  during 
performance  of  the  contemplated 
activiw. 

(c)  The  term  direct  costs  means  costs 
that  can  be  identified  readily  with 
activities  carried  out  in  support  of  a 
particular  final  objective.  Because  of  the 
diverse  characteristics  and  accotmting 
practices  of  different  organizations,  it  is 
not  possible  to  specify  ffie  types  of  costs 
which  may  be  classified  as  direct  costs 
in  all  situations.  However,  typical  direct 
costs  could  include  salaries  of  personnel 
assigned  to  the  ATP  project  and 
associated  normal  fringe  benefits  such 
as  medical  insiuance. 

Direct  costs  might  also  include 
supplies  and  materials,  special 
equipment  required  specifically  for  the 
ATP  project,  and  travel  associated  with 
the  ATP  project. 

(d)  The  term  foreign-owned  company 
means  a  company  otiier  than  a  United 
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States-owned  company  as  defined  in 
§  295.2{r). 

***** 

(f)  The  term  grant  means  a  Federal 
assistance  instrument  used  whenever 
the  principal  purpose  of  the  relationship 
between  the  Federal  Government  and 
the  recipient  is  the  transfer  of  money, 
property,  services,  or  anything  of  value 
to  the  recipient  in  order  to  accomplish 

a  public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute,  rather  than  acquisition  by 
purchase,  lease,  or  barter  of  property  of 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government;  and  no 
substantial  involvement  is  anticipated 
between  the  executive  agency,  acting  for 
the  Federal  Government,  and  the 
recipient  during  performance  of  the 
contemplated  activity. 

(g)  The  term  independent  research 
organization  (IRO)  means  a  nonprofit 
research  and  development  corporation 
or  association  organized  under  the  laws 
of  any  state  for  the  purpose  of  carrying 
out  research  and  development  on  behalf 
of  other  oiganizations. 
***** 

(i)  The  term  industry-led  joint 
research  and  development  venture 
means  a  joint  research  and  development 
venture  that  consists  of  at  least  two 
separately-owned  businesses  that 
contribute  matching  funds  to  the 
project,  perform  research  and 
development  in  the  project,  and  control 
the  venture’s  membership,  research 
directions  and  funding  priorities.  The 
venture  may  include  additional 
companies,  independent  research 
organizations,  universities,  and/or 
government  laboratories  which  may  or 
may  not  contribute  funds  to  the  project 
and  perform  research  and  development. 
An  independent  research  organization 
may  perform  administrative  tasks  on 
behalf  of  an  industry-led  joint  research 
and  development  venture,  such  as 
handling  receipts  and  disbursements  of 
funds  and  making  antitrust  filings. 

(j)  The  term  intellectual  property 
means  an  invention  patentable  under 
title  35,  United  States  Code,  or  any 
patent  on  such  an  invention. 
***** 

4.  The  newly  designated  §  295.2(h)  is 
revised  to  read  as  follows: 

§295.2  Definitions. 
***** 

(h)  The  term  indirect  costs  means 
♦hose  costs  incurred  for  common  or  joint 
objectives  that  cannot  be  readily 
identihed  with  activities  carried  out  in 
support  of  a  particular  final  objective.  A 
cost  may  not  be  allocated  to  an  award 

as  an  indirect  cost  if  any  other  cost 


incurred  for  the  same  purpose  in  like 
circumstances  has  been  assigned  to  an 
award  as  a  direct  cost.  Because  of 
diverse  characteristics  and  accounting 
practices  it  is  not  possible  to  specify  the 
types  of  costs  which  may  be  classified 
as  indirect  costs  in  all  situations. 
However,  typical  examples  of  indirect 
costs  include  general  administration 
and  general  expenses,  such  as  the 
salaries  and  expenses  of  executive 
officers,  personnel  administration, 
maintenance,  library  expenses,  and 
accounting. 

5.  The  newly  designated 

§  295.2(k)(l](v)  is  revised  and  (k)(l)(vi) 
is  added,  to  read  as  follows: 

§295.2  Definitions 
***** 

(k) (l)  *  *  • 

(v)  The  production  of  any  product, 
process,  or  service;  or 

(vi)  Any  combination  of  the  purposes 
specified  in  paragraphs  (k)(l)  (i),  (ii), 

(iii),  (iv),  (v),  and  (vi)  of  this  section,  and 
may  include  the  establishment  and 
operation  of  facilities  for  the  conducting 
of  research,  the  conducting  of  such 
venture  on  a  protected  and  proprietary 
basis,  and  the  prosecuting  of 
applications  for  patents  and  the  granting 
of  licenses  for  the  results  of  such 
venture,  but  does  not  include  any 
activity  specified  in  paragraph  (k)(2)  of 
this  section. 

***** 

6.  The  newly  designated  §  295.2(1)  is 
revised  to  read  as  follows: 

§295.2  Definitions. 
***** 

(l)  The  term  matching  funds  includes 
the  following:  Dollar  contributions  from 
state,  county,  city,  company,  or  other 
non-Federal  sources;  in-kind 
contributions  of  full-time  personnel 
(i.e.,  persons  employed  full  time  by  the 
joint  venture  or  one  of  the  joint  venture 
members);  in-kind  contributions  of  a 
prorata  share  of  part-time  personnel  that 
the  Program  deems  essential  to  carrying 
out  the  proposed  experimental  work 
program  and  who  devote  at  least  50%  of 
their  time  to  the  program;  and  in-kind 
value  of  equipment  that  the  Program 
deems  essential  to  carrying  out  the 
proposed  experimental  work  program, 
which  may  include  either  the  purchase 
cost  of  new  equipment  or  the 
depreciated  value  of  previously 
purchased  equipment.  The  depreciation 
method  to  be  used  for  the  matching 

'  fund  determination  shall  be  the  internal 
depreciation  accounting  method  used 
by  the  applicant  for  that  equipment 
prior  to  the  award.  The  value  of 
equipment  will  be  further  pro-rated 
according  to  the  share  of  total  use 


dedicated  to  carrying  out  the  proposed 
ATP  work  program.  The  total  value  of 
equipment  expenditures  allowable 
under  the  match  may  be  applied  in  the 
award  year  expended  or  pro-rated  over 
the  duration  of  award  years.  The  total 
in-kind  value  of  equipment 
expenditures  can  not  exceed  30%  of  the 
applicant’s  total  annual  share  of 
matching  funds.  'The  total  in-kind  value 
of  part-time  personnel  can  not  exceed 
20%  of  the  applicant’s  total  annual 
share  of  matching  funds. 
***** 

7.  The  newly  designated  §  295.2(p)  is 
revised  to  read  as  follows* 

§295.2  Definitions. 
***** 

(p)  The  term  Secretary  means  the 
Secretary  of  Commerce  or  the 
Secretary’s  designee. 

8.  Section  295.2  is  amended  by 
adding  paragraphs  (q)  through  (r)  to  read 
as  follows: 

§295.2  Definitions. 
***** 

(q)  The  term  small  business  means  a 
business  that  is  independently  owned 
and  operated,  is  organized  for  profit, 
and  is  not  dominant  in  the  field  of 
operation  in  which  it  is  proposing,  and 
meets  the  other  requirements  found  in 
13CFR  part  121. 

(r)  The  term  United  States-owned 
company  means  a  for-profit 
organization,  including  sole  proprietors, 
partnerships,  or  corporations,  that  has  a 
majority  ownership  or  control  by 
individuals  who  are  citizens  of  the 
United  States. 

9.  Sections  295.3  through  295.10  are 
redesignated  as  §§295.6  through  295.13, 
and  §§  295.3  through  295.5  are  added  to 
read  as  follows: 

§  295.3  Eligibility  of  United  States-  and 
foreign-owned  buaineaaea. 

(a)  A  company  shall  be  eligible  to 
receive  an  award  from  the  Program  only 
if: 

(1)  The  Program  finds  that  the 
company’s  participation  in  the  Program 
would  be  in  the  economic  interest  of  the 
United  States,  as  evidenced  by 
investments  in  the  United  States  in 
research,  development,  and 
manufacturing  (including,  for  example, 
the  manufacture  of  major  components  or 
subassemblies  in  the  United  States); 
significant  contributions  to  employment 
in  the  United  States;  and  agreement 
with  respect  to  any  technology  arising 
from  assistance  provided  by  the 
Program  to  promote  the  manufacture 
within  the  United  States  of  products 
resulting  from  that  technology  (taking 
into  account  the  goals  of  promoting  the 
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competitiveness  of  United  States 
industry),  and  to  procure  parts  and 
materials  from  competitive  suppliers; 
and 

(2)  Either  the  company  is  a  United 
States-owned  company,  or  the  Program 
finds  that  the  company  is  incorporated 
in  the  United  States  and  has  a  j^rent 
company  which  is  incorporated  in  a 
country  which  affords  to  United  States- 
owned  companies  opportunities, 
comparable  to  those  afforded  to  any 
other  company,  to  participate  in  any 
joint  venture  similar  to  those  authorized 
under  the  Program;  affords  the  United 
States-owned  companies  local 
investment  opportunities  comparable  to 
those  afforded  to  any  other  company; 
and  affords  adequate  and  efiective 
protection  for  the  intellectual  property 
rights  of  United  States-ovmed 
companies. 

(bj  The  Program  may,  within  30  days 
after  notice  to  Congress,  suspend  a 
company  or  joint  venture  fi-om 
continued  assistance  imder  the  Program 
if  the  Program  determines  that  the 
company,  the  country  of  incorporation 
of  the  company  or  a  parent  company,  or 
the  joint  venture  has  failed  to  satisfy  any 
of  the  criteria  contained  in  paragraph  (a) 
of  this  section,  and  that  it  is  in  the 
national  interest  of  the  United  States  to 
do  so. 

S  295.4  The  selection  process. 

(a)  The  selection  process  for  awards  is 
a  multi-step  process  based  on  the 
criteria  listed  in  §  295.6.  In  the  first  step, 
called  “preliminary  screening,” 
proposals  are  eliminated  that  do  not 
meet  the  requirements  of  this  part  or  the 
program  announcement.  Typical  but  not 
exclusive  of  the  reasons  for  eliminating 
a  proposal  at  this  stage  is  that  the 
proposal:  is  deemed  to  have  serious 
deficiencies  in  either  the  technical  or 
business  plan;  or  does  not  meet  the 
definition  of  pre-competitive,  generic 
technology;  or.  is  not  industry-led;  or  is 
significantly  overpriced  or  underpriced 
given  the  scope  of  the  work;  or  does  not 
meet  the  requirements  set  out  in  the 
Notice  of  Availability  of  Funds  issued 
pursuant  to  §  295.7;  or  in  the  case  of 
joint  ventures,  requests  more  than  a 
minority  share  of  funding.  NIST  will 
also  examine  proposals  that  have  been 
submitted  to  a  previous  competition  to 
determine  whether  substantive  revisions 
have  been  made  to  the  earlier  proposal, 
and  if  not,  may  reject  the  proposal  or 
forward  it  to  a  later  stage  in  the  review 
process  based  upon  the  earlier  review. 

(b)  In  the  second  step,  referred  to  as 
the  “technical  and  business  review,” 
proposals  are  evaluated  under  the 
criteria  found  in  §  295.6.  Proposals  are 
rated  as  “not  recommended”  or 


“recommended.”  Proposals  must  have 
high  scientific  and  te^nical  merit  to  be 
recommended.  OnIy\hose  proposals 
rated  as  “recommended”  are  considered 
further.  These  applicants  are  referred  to 
as  “semifinalists.” 

(c)  In  the  third  step,  referred  to  as 
“selection  of  finalists,”  the  Program 
prepares  a  final  scoring  and  ranking  of 
semifinalist  proposals.  During  this  step, 
the  semifinalist  proposers  may  be  asked 
to  make  oral  presentations  on  their 
proposals  at  NIST,  and  in  some  cases 
site  visits  may  be  required.  Subject  to 
the  provisions  of  §  295.6,  a  list  of  ranked 
finalists  is  submitted  to  the  selecting 
official. 

(d)  In  the  final  step,  referred  to  as 
“selection  of  awardees,”  the  Selecting 
Official  selects  funding  recipients  from 
among  the  finalists,  based  upon  the  rank 
order  of  the  applications  on  the  basis  of 
all  selection  criteria  (§  295.6);  assuring 
an  appropriate  distribution  of  funds 
among  te^nologies  and  activities;  and 
the  availability  of  funds.  The  Program 
reserves  the  right  to  withhold  awards  in 
any  case  where  a  search  of  Federal 
records  discloses  information  that  raises 
a  reasonable  doubt  as  to  the 
responsibility  of  the  applicant.  The 
decision  of  the  Selecting  Official  is 
final. 

(e)  If  a  joint  venture  is  ranked  as  a 
finalist,  but  the  Program  determines  that 
the  joint  venture  contains  weaknesses  in 
its  structure  or  cohesiveness  that  may 
substantially  lessen  the  probability  of 
the  proposed  program  being  completed 
successfully,  the  Program  may  inform 
the  applicant  of  the  deficiencies  and 
enter  into  negotiations  with  the 
applicant  in  an  effort  to  remedy  the 
deficiencies.  If  appropriate,  funding  up 
to  10  percent  of  the  amount  originally 
requested  by  the  applicant  may  be 
awarded  by  the  Program  to  the  applicant 
to  assist  in  overcoming  the 
organizational  deficiencies.  If  the 
Program  determines  within  six  months 
of  this  award  that  the  organizational 
deficiencies  have  been  corrected,  the 
Program  may  award  the  remaining 
funds  requested  by  the  applicant  to  that 
applicant. 

(f)  NIST  reserves  that  right  to 
negotiate  with  applicants  selected  to 
receive  awards  the  cost  and  scope  of  the 
proposed  work,  e.g.,  to  add  or  delete  a 
task  to  improve  the  probability  of 
success. 

§  295.5  Um  of  abbreviated  proposals  in 
the  selection  process. 

To  reduce  proposal  preparation  costs 
incurred  by  applicants  and  to  make  the 
selection  process  more  efficient,  NIST 
may  use  a  preliminary  qualification 
process  based  on  abbreviated  proposals. 


Announcements  requesting  abbreviated 
proposals  will  be  published  as  indicated 
in  §  295.7,  seeking  proposals  that 
address  all  of  the  selection  criteria,  but 
in  considerably  less  detail  than  full 
proposals.  The  Program  will  review  the 
abbreviated  proposals  and  select  those 
that  best  meet  the  selection  criteria. 
Submitters  of  abbreviated  proposals  will 
be  notified  in  writing  whether  their 
proposals  are  recommended  for  full 
proposal,  or,  not  recommended  for  full 
proposal.  Those  whose  proposals  are 
recommended  for  full  proposal 
submission  will  be  invited  to  prepare 
and  submit  full  proposals.  Those  not 
invited  to  submit  proposals  may 
nonetheless  elect  to  do  so,  and  will  have 
an  equal  opportunity  for  selection. 

When  the  full  proposals  are  received, 
the  review  and  selection  process  will 
continue  as  described  in  §  295.4. 

10.  Newly  designated  §  295.6  is 
revised  to  read  as  follows: 

f  295.6  Criteria  for  salaction. 

The  evaluation  criteria  to  be  used  in 
selecting  any  proposal  for  funding 
under  this  program,  and  their  respective 
weights,  are  listed  below.  No  proposal 
will  be  funded  unless  the  Program 
determines  via  the  technical  review  that 
it  has  high  scientific  and  technical 
merit,  no  matter  how  meritorious  the 
proposal  might  be  with  respect  to  the 
other  selection  criteria. 

(a)  Scientific  and  technical  merit  of 
the  proposal  (30  {>ercent). 

(1)  Quality,  innovativeness,  and  cost- 
effectiveness  of  the  proposed  technical 
program,  i.e.  uniqueness  with  respect  to 
current  industry  practice.  Applicants 
shall  compare  and  contrast  their 
approaches  with  those  taken  by  other 
domestic  and  foreign  companies 
working  in  the  same  field. 

(2)  Appropriateness  of  the  technical 
risk  and  feasibility  of  the  project;  that  is, 
is  there  a  sufficient  knowledge  base  to 
justify  the  level  of  technical  risk 
involved,  and  is  the  risk  commensurate 
with  the  potential  payoff.  Projects 
should  press  the  state  of  the  art  while 
still  demonstrating  feasibility. 

(3)  Coherency  of  technical  plan  and 
clarity  of  vision  of  technical  objectives, 
and  the  degree  the  technical  plan  meets 
Program  goals. 

(4)  Adequacy  of  systems-integration 
and  multi-disciplinary  planning 
including  integration  of  appropriate 
downstream  or  upstream  production, 
manufacturing,  quality  assurance,  and 
customer  service  requirements. 

(5)  Potential  broad  impact  on  U.S. 
technology  and  knowledge  base. 

(b)  Potential  broad-based  economic 
benefits  of  the  proposal  (20  percent). 


Fadaral  Register  f  Vol.  58.  No.  146  f  Monday.  August  2.  1993  /  Proposed  Rules 


41073 


(1)  Potential  to  improTe  U.S. 
economic  raowth. 

(2)  Timeliness  oS  proposal;  that  is,  the 
potential  project  results  will  not  occur 
too  late  or  too  early  to  be  competitively 
useful. 

(3)  Degree  to  which  ATP  support  is 
essential  for  the  achievement  of  the 
broad-based  benefits  from  the  proposed 
R&D  and  appropriateness  erf  proposed  ' 
R&D  for  ATP  support.  This  factor  takes 
into  consideration  the  likelihood  of  the 
results  being  achieved  in  the  same 
general  time  frame  by  the  applicant  or 
by  other  U.S.  researchers  wiAout  ATP 
support,  and  whether  other  Federal 
agencies  or  other  sponsors  are  already 
funding  very  similar  kinds  of  work. 

(4)  C^-eiiectiveness  of  proposal. 

(c)  Adequacy  of  plans  for  eventual 
commerckdization  (20  percmit). 

(1)  Evidence  that  if  the  project  is 
successful,  the  applicants  will  pursue 
further  development  of  the  technology 
toward  commercial  application,  eithw 
through  their  own  organization(s}  or 
through  others. 

(2)  Degree  to  which  proposal 
identifies  potential  applications  of  the 
technology  and  provides  evidence  that 
the  applicant  has  credible  plans  to 
assure  prompt  and  widespread  use  of 
the  technok^  if  the  R&D  is  successful 
and  to  ensure  adequate  protection  of  the 
intellectual  property  by  the 
participant(s)  and,  as  appropriate,  by 
other  U.S.  businesses. 

(d)  Experience  and  qualifications  of 
the  proposing  organization  (15  percent). 

(1)  Adequacy  of  proposer’s  facilities, 
equipment,  and  other  technical, 
financial,  and  administrative  resources 
to  accomplish  the  proposed  program 
objectives.  This  frictor  includes 
consideration  of  resources  possessed  by 
subcontractors  to  the  applicant  or  other 
collaborators. 

(2)  Quality  and  appropriateness  of  the 
technical  staff  to  carry  out  the  proposed 
work  program  and  to  identify  and 
overcome  barriers  to  meeting  project 
objectives. 

(3)  Past  performance  of  the  company 
or  joint  venture  members  in  carrying  out 
similar  kinds  of  efforts  successfully, 
including  technology  application. 
Consideratimi  of  this  factor  in  the  case 
of  a  start-up  company  or  new  joint 
venture,  will  take  into  account  the  past 
performance  of  the  key  people  in 
carrying  out  similar  kinds  of  effmts. 

(e)  Proposer’s  level  of  commitment 
and  organizational  structure  (15 
percfflit). 

(1)  Level  of  commitment  of  proposer 
as  demmistrated  by  contribution  of 
personnel,  equipment,  facilities,  and 
cost-sharing.  Extent  to  which  the 
proposer  assigns  the  company’s  best 


people  to  the  project.  Priority  given  to 
this  work  vis-a-vis  other  projects. 

(2)  For  joint  ventures,  tne  extent  to 
wfakh  the  joint  venture  has  been 
structured  (vertical  integration, 
horizontal  integration,  or  both)  so  as  to 
include  sufficient  participants 
possessing  all  of  the  skills  required  to 
complete  successfully  the  proposed 
work. 

(3)  For  joint  ventures,  apprt^mate 
participation  by  small  businesses. 

"Small  business”  is  defined  in 
§295.2(q). 

(4)  Appropriateness  of  subcontractor/ 
supplicff/colkborator  participation  and 
relationships  (where  applicable). 

(5)  Clarity  a^  appropriateness  of 
management  plan,  l^ent  to  which  the 
proposers  have  clarified  who  is 
responsible  for  each  task,  and  die  chain 
of  command.  Extmit  to  which  those 
responsible  for  the  work  have  adecpiate 
authority  and  access  to  higher  level 
management. 

11.  Newly  designated  §  295.7  is 
revised  to  read  as  follows: 

f  295.7  Notice  of  availability  of  funds. 

(a)  The  Program  shall  publish  at  least 
annually  a  Ftideral  Register  notice 
inviting  interested  parties  to  submit 
proposals,  and  may  more  frecpiently 
publish  invitations  for  proposals  in  the 
Commerce  Business  Daily,  based  upon 
the  annual  notice.  Potential  applicants 
must  request  a  proposal  preparation  kit 
from  the  Program.  Applications  will 
only  be  considered  for  funding  when 
submitted  in  response  to  an  invitation 
published  in  the  Federal  Register,  or  a 
related  announcement  in  the  Commerce 
Business  Daily. 

(b)  All  notices  published  in  accord 
with  §  295.7(a)  shall  include  the  amount 
of  funds  available,  the  approximate 
number  of  awards,  types  of  awards, 
closing  dates,  the  name,  address  and 
telephcme  number  of  the  (x>ntact  person, 
a  requirement  that  proposals  be 
submitted  with  a  NIST  Form  1262  (for 
single  applicants,  or  NIST  Form  1263 
(for  jcrfnt  ventures),  and  any  other 
appropriate  guidance. 

(c)  Notices  issued  under  §  295.7(a) 
shall  also  state  that  awards  under  the 
Program  shall  be  subject  to  all  Federal 
laws  and  Federal  and  Departmental 
regulations,  policies  and  procedures 
applicable  to  financial  assistance 
awards,  and  shall  require  that  funds 
awarded  by  the  Program  under  subpart 
C  (single  applicants)  shall  be  used  only 
for  direct  costs  and  not  for  indirect 
costs,  profits,  or  management  fees  of  the 
funding  recipient.  Notices  shall  also 
include  the  notification  that  section  319 
of  Ptrfrfic  Law  191-121  prohibits 
recipients  of  Federal  contracts,  grants. 


and  loans  from  using  appropriated 
funds  tor  lobbjdng  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  cmtract,  grant,  or  loan. 

12.  Newly  designated  §  295.8  is 
revised  to  read  as  follows: 

1295.8  Intellectual  property  rights; 
publication  of  research  results. 

(a)  (1)  Patent  rights:  Title  to 
inventions  arising  from  assistance 
provided  by  the  Program  must  vest  in  a 
company  or  companies  incorporated  in 
the  United  States.  The  United  States 
may  reserve  a  non-exclusive, 
nontransfarable,  irrevocable  paid-up 
license  to  practice  or  have  practiced  for 
or  on  behalf  of  the  United  ^ates  any 
such  intellectual  property,  but  shall  not. 
in  the  exmeise  of  suc^  license,  publicly 
disclose  proprietary  information  relat^ 
to  the  license.  Title  to  any  such 
intellectual  property  shall  not  be 
transferred  or  passed,  except  to  a 
company  incorporated  in  the  United 
States,  until  the  expiration  of  the  first 
patent  obtained  in  connection  with  such 
intellectual  property.  Nothing  in  this 
paragraph  shall  be  construed  to  prohibit 
the  licensing  to  any  company  of 
intellectual  property  rights  arising  from 
assistance  provided  under  this  section. 

(2)  Patent  procedures:  Each  award  by 
the  Program  will  contain  procedures 
regarding  reporting  of  inventions  by  the 
funding  recipient  to  the  Program; 
determinations  by  the  Program  as  to 
whether  it  will  retain  a  governmental 
use  license;  march-in  rights,  and  other 
matters. 

(b)  Copyrights:  Except  as  otherwise 
specifically  provided  for  in  an  Award, 
funding  recipients  under  the  Program 
may  establish  claim  to  copyright 
subsisting  in  any  data  first  pr^uced  in 
the  performance  of  the  awaid.  When 
claim  is  made  to  copyright,  the  funding 
recipient  shall  affix  the  applicahte 
copyri^t  notice  of  17  U.S.C.  401  or  402 
and  acknowledgment  of  Government 
sponsorship  to  the  data  when  and  if  the 
data  are  delivered  to  the  Government, 
are  published,  or  are  deposited  for 
registration  as  a  published  work  in  the 
U.S.  Copyright  Office.  The  funding 
recipient  shall  grant  to  the  Government, 
end  others  acting  on  its  behalf,  a  paid 
up,  nonexclusive,  irrevocable, 
worldwide  license  for  all  sudi  data  to 
reproduce,  prepare  derivative  works, 
p^orm  publicly  and  display  pifolicly, 
and  for  data  otl^  than  computer 
software  to  distrilxite  to  the  public  by  or 
on  bdialf  of  the  Government. 

(c)  Pubiication  of  research  results: 

The  decision  on  whether  or  not  to 
public  reseandi  results  will  be  made  by 
the  funding  recipient(s).  Unpublished 
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intellectual  property  owned  and 
developed  by  any  business  or  joint 
researcn  and  development  ventiue 
receiving  funding  or  by  any  member  of 
such  a  joint  venture  may  not  be 
disclos^  by  any  officer  or  employee  of 
the  Federal  Government  except  in 
accordance  with  a  written  agreement 
between  the  owner  or  developer  and  the 
Program.  The  licenses  granted  to  the 
Government  under  §  295.8(b)  shall  not 
be  considered  a  waiver  of  this 
requirement. 

13.  Section  295.14  is  added  to  read  as 
follows; 

1295.14  Special  financial  reporting 
raqulramanta. 

Each  award  by  the  Program  shall 
contain  procedures  regarding  financial 
reporting  to  ensure  that  awards  are 
being  used  in  accordance  with  office  of 
Management  and  Budget  Circular  A- 
122 — "Cost  Principles  for  Non-Profit 
Organizations",  Federal  Acquisition 
Reflation  (FAR)  Part  31 — "Contract 
Cost  Principles  and  Procedures",  or 
other  sound  accounting  practices  to  be 
specified  in  the  Cooperative  Agreement, 
^ch  award  will  be  subject  to  an 
Attestation  Engagement  (i.e.,  providing 
assurance  on  representations  of 
compliance  with  statutory,  regulatory, 
and  contractual  requirements)  or  an 
audit  in  conjimction  with  the  recipient’s 
annual  audit  at  least  every  two  years.  In 
the  interest  of  efficiency,  the  recipients 
are  encouraged  to  retain  their  own 
independent  CPA  firm  to  perform  these 
services.  The  Department  of 
Commerce’s  Office  of  Inspector  General 
(OIG)  reserves  the  right  to  determine  the 
time  frame  and/or  level  of  service  of 
financial  audit  reports  that  are  to  be 
delivered  and  to  determine  how  the 
close-out  audit  is  to  be  conducted.  The 
use  of  an  independent  CPA  firm  does 
not  preclude  the  OIG’s  right  to  conduct 
its  own  audit. 

14.  The  heading  for  Subpart  B  is 
revised  to  read  as  follows: 

Subpart  B— Aaalatanca  to  United 
Stataa  induatry-Lad  Joint  Research 
and  Development  Ventures 

15.  Section  295.21  is  revised  to  read 
as  follows: 

1295.21  QualHicatioii  of  applicants. 

(a)  Assistance  under  this  subpart  is 
available  to  industry-led  joint  research 
and  development  ventures  only,  subject 
to  the  limitations  set  out  in  §  295.3  of 
these  regulations.  These  ventures  may 
include  universities,  independent 
research  organizations,  and 
governmental  entities;  however,  the 
Program  will  not  provide  funding 


directly  to  any  university  or 
governmental  organization. 

(b)  Applications  for  funding  under 
this  subpart  may  be  submitted  on  behalf 
of  an  industry-led  joint  research  and 
development  venture  by  one  or  more 
businesses  or  independent  research 
organizations  that  are  members  of  the 
venture.  Applications  must,  however, 
include  letters  of  commitment  from  all 
proposed  members  of  the  venture, 
verifying  the  availability  of  matching 
funds,  and  authorizing  the  party  or 
parties  submitting  the  proposal  to  act  on 
behalf  of  the  proposal  to  act  on  behalf 
of  the  venture  with  the  Program  on  all 
matters  pertaining  to  the  proposal. 

16.  Section  295.22  is  revisM  to  read 
as  follows: 

1295.22  Limitations  on  Msistance. 

An  award  will  be  made  under  this 
subpart  only  if  the  award  will  facilitate 
the  formation  of  a  joint  ventxue  or  the, 
initiation  of  a  new  research  and 
development  project  by  an  existing  joint 
venture. 

17.  Section  295.24  is  revised  to  read 
as  follows: 

1295.24  Registration. 

Joint  research  and  development 
ventures  selected  for  funding  must 
notify  the  Department  of  Justice  or  the 
Federal  Trade  Commission  under  the 
National  Cooperative  Research  Act  of 
1984.  No  funds  Mali  be  released  prior  to 
receipt  by  the  Program  of  copies  of  such 
notification. 

18.  The  heading  for  subpart  C  is 
revised  to  read  as  follows: 

Subpart  C— Assistance  to  Single- 
Applicant  U.S.  Businesses 

19.  Section  295.30  is  revised  to  read 
as  follows: 

1 295.30  Types  of  assistanos  available. 

This  subpart  describes  the  types  of 
assistance  that  may  be  provided  imder 
the  authority  of  15  U.S.C.  278n(b)(2). 
Such  assistance  includes  but  is  not 
limited  to  entering  into  cooperative 
agreements  with  United  States 
businesses,  especially  small  businesses. 

20.  Section  295.31  is  revised  to  read 
as  follows: 

f  295.31  Qualification  of  applicanta. 

Awards  under  this  subpart  vdll  be 
available  to  all  businesses,  subject  to  the 
limitations  set  out  in  §  295.3  of  these 
regulations.  The  Program  will  not 
directly  provide  funding  tmder  this 
subpart  to  any  governmental  entity, 
academic  institution  or  independent 
research  organization. 
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Provieione  for  Applications  for 
Tranamiasion  Services  Under  Section 
211  of  the  Federal  Poyver  Act 

Issued  July  27, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  'The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  regulations  to 
govern  the  procedures  for  applications 
for  transmission  services  under  section 
211  of  the  Federal  Power  Act.  Since  the 
enactment  of  the  Energy  Policy  Act  of 
1992,  such  applications  have  increased 
and  the  Commission  expects  to  receive 
additional  applications.  The  proposed 
regulations  address  the  statutory 
provision  requiring  public  notice  of  an 
application  and  notice  to  each  afiected 
State  regulatory  agency,  electric  utility, 
and  Federal  power  marketing  agency. 
DATES:  Written  comments  must  be 
received  by  the  Commission  by 
September  1, 1993. 

ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hadas  Z.  Kozlowski,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Wa^ington,  DC 
20426.  Telephone:  (202)  208-0231. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportiuiity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  document  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  Math  a 
modem  oy  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  order  will  be  available 
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on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor,  La  Dorn  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street.  NE., 
Washington,  DC  20426. 

I.  Introductioa 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing 
this  notice  of  proposed  nileinaking 
(NOPK)  to  address  the  notice 
requirement  for  applications  for 
transmission  services  under  section  211 
of  the  Federal  Power  Act  (FPA),»  as 
amended  by  the  Energy  Policy  Act  of 
1992  (Energy  Policy  Act).* 

Since  its  enactment  in  1978  as  part  of 
the  Public  Utility  Regulatory  Policies 
Act  (PURPA),*  section  211  has 
authorized  the  Commission  to  order 
transmission  in  certain  circumstances. 
Section  211.  as  initially  enacted, 
permitted  electric  utilities,  geothermal 
power  producers,  and  Federal  power 
marketing  agencies  to  apply  to  the 
Commission  for  an  order  requiring  any 
other  electric  utility  to  provide 
transmission  services  to  the  applicant. 
Also  as  initially  enacted,  section  211 
precluded  the  Commission  from 
ordering  transmisrion  services  unless 
such  action  would  reasonably  preserve 
existing  competitive  relationships.  This 
requirement  severely  limited  the 
situations  in  which  the  Commission 
could  order  transmission.*  In  fact,  the 
Commission  only  received  six 
applications  pursuant  to  the  original 
version  of  section  211,  and  only  ordered 
transmission  under  section  211  on  one 
occasion  (pursuant  to  a  settlement 
agreement  among  the  parties.^ 

Congress  enacted  the  Energy  Policy 
Act  on  October  24, 1992.  The  Energy 
Policy  Act  revised  section  211  of  the 
FPA  and  expanded  the  Commission's 
authority  to  order  transmission  services. 
Under  the  revised  section  211,  the 
Commission  may  order  transmission 
services  if  it  finds  that  such  action 
would  be  in  the  public  interest,  would 
not  unreasonably  impair  the  continued 
reliability  of  electric  systems  afiected  by 
the  order,  and  would  meet  the 
requirements  of  amended  section  212.8 
The  Commission  no  longer  must  find 


1 16  U.S.C.  824f. 

2  Pub.  L.  102-466, 106  Slat.  2776  (1992). 
216U.S.C.  2601  etieq. 

*  See  Soatheastem  Power  Adminisbatkm  versus 
Kentucky  UtUilies  Compai^,  Opinion  Nck.  198, 25 
FERC  161,204  (1983),  order  on  reh'g.  Opinion  No. 
198-A,  26  FERC  1 61,127  (1984). 

•  See  Central  Power  Light  Co.,  et  at.,  17FERC 
161.078(1981). 

16U.S£  B24k. 


that  an  order  mandating  transmission 
services  would  reasmiably  preserve 
existing  competitive  relationships. 
Section  211,  as  amended,  also  allows 
any  electric  utility,  Fetferal  power 
marketing  agency,  or  any  other  person 
generating  electric  energy  fcM’  sale  for 
resale  to  apply  for  an  order  requiring  a 
“transmitting  utility"  to  provide 
transmission  services  to  the  applicant.* 

The  Commission  has  already  received 
four  applications  pursuant  to  section 
211  since  the  passage  of  the  Enragy 
Policy  Act,  two-thirds  as  many  as  it 
received  during  the  entire  fourteen-year 
period  during  which  the  original 
version  was  in  place.  The  Commission 
expects  to  receive  more  such 
applications, 

Sectimi  211(a)  provides  that  upon 
receipt  of  an  application,  after  public 
notice  and  notice  to  each  affected  State 
regulatory  authority,  each  affected 
electric  utility,  and  each  afiected 
Federal  power  marketing  agency,  and 
after  afiording  an  opportunity  for  an 
evidentiary  hiring,  the  Commission 
may  issue  an  order  on  the  application.* 
The  Commission  in  this  order  is 
proposing  regulations  to  govern  this 
notice  provision. 

Accordingly,  the  Commission  is 
proposing  to  amend  chapter  I.  title  18  of 
the  (Ode  of  Federal  Regulations,  to  add 
part  36.  The  (Ommission  seeks 
comments  on  this  proposal. 

II.  Public  Reporting  Burden 

The  proposed  rule  would  establish 
the  notice  procedures  to  be  followed 
when  an  application  under  section  211 
is  filed.  The  proposed  rule  would 
require  the  applicant  to  provide  to  the 
(Ommission  a  form  of  notice  suitable  for 
publication  in  the  Federal  Register,  as 
well  as  to  notify  affected  entities,  as 
specified  in  section  211(a),  of  the  filing. 

The  public  reporting  burden  for  the 
new  information  coll^ion 
requirements  contained  in  the  proposed 
rule  is  estimated  to  average  five  hours 
per  response.  This  estimate  includes 
time  for  reviewing  the  requirements  of 
the  Commission's  regulations,  searching 
existing  data  sources,  gathering  and 
maintaining  the  necessary  data, 
completing  and  reviewing  the  collection 
of  information,  and  filing  the  required 
information. 


2  Section  3(23)  of  the  FPA,  as  amended  by  the 
Energy  Policy  Act,  16  U.S.C.  796(23).  defines  a 
“transmitting  utility"  as  any  electric  utility, 
qualifying  cogeneration  facility,  or  Federal  poi«ver 
marketing  agency  that  oems  or  operates  electric 
power  transmission  facilities  that  are  used  for  the 
sale  of  electric  energy  at  wholesale. 

■  This  notice  requirement  in  this  provision  of 
section  211  was  not  amended  by  the  Energy  PoMey 
Act 


The  Commission  estimates  that 
approximately  twenty  applications  for 
transmission  services  will  be  received 
each  year.  Accordingly,  the  public 
reporting  burden  is  estimated  to  he  no 
more  than  100  hours. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
(Commission’s  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
(Capitol  Street.  NE.,  Wa^ington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch.  (202)  208-1415],  and  to  the 
Office  of  In  formation  and  Regulatory 
Affairs  of  the  Office  Management  and 
Budget  (Attentirm:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission). 

Ill.  Discusskm 

The  CommissioD  is  proposing  to 
amend  title  18  of  the  (^e  of  Federal 
Regulations,  by  adding  a  part  36.  to 
specify  the  notice  procures  for 
applications  for  transmission  services 
under  section  211  of  the  FPA. 

The  proposed  rule  would  require  an 
applicant  for  a  transmission  order  under 
section  211  to  include  in  its  filing  a 
form  of  notice  suitable  for  publication  in 
the  Federal  Register.  The  proposed  rule 
would  also  require  the  applicant  to  give 
actual  notice,  pursuant  to  Rule  2010  of 
the  (Commission’s  Rules  of  Practice  and 
Procedure,*  to  each  affected  State 
regulatory  authfmty.  each  affected 
electric  utility,  and  each  affected 
Federal  power  marketing  awncy. 

As  explained  in  the  Cratwence 
Report  f«  PURPA.^o  affected  electric 
utilities  under  sefiticm  211(a)  are  the 
electric  utilities  that  have  made  the 
arrangements  for  the  sale  of  power  and 
the  utility  being  requested  to  transmit 
the  power.  Affected  State  regulatory 
authorities  would  be  State  regulatory 
authorities,  as  defined  in  FPA  section 
3(21),  16  U.S.C  796(21),  regulating  the 
rates  and  charges  of  any  affected  electric 
utility.  An  affected  Federal  power 
marketing  agency  would  be  any  such 
agency  that  operates  in  the  service  areas 
of  any  of  the  affected  electric  utilities. 

rv.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)  requires  that  rulemakings 
contain  either  a  description  and  analjrsis 
of  the  effect  the  proposed  rule  will  have 
on  small  entities  or  a  certification  that 
the  rule  will  not  have  a  substantial 


•laCFR  385.2010. 

'o  Joint  Explanatory  Statement  of  the  Committee 
of  Conference  (Conference  Report).  H.R  Rep.  Na 
95-1750,  95th  Cong.,  2d  Seat.  *1  (197^ 
n  5  U.S.C.  601-612. 


41076 


Federal  Register  /  Vol.  58,  No.  146  /  Monday,  August  2,  1993  /  Proposed  Rules 


economic  effect  on  a  substantial  number 
of  small  entities.  Because  the  entities 
that  would  be  required  to  comply  with 
the  proposed  rule  are  electric  utilities. 
Federal  power  marketing  agencies,  or 
persons  generating  electric  energy  for 
sale  for  resale  that  do  not  fall  within  the 
RFA's  dehnition  of  small  entities.12  the 
Commission  certihes  that  this  rule  will 
not  have  a  “significant  economic  impact 
on  a  substantial  number  of  small 
entities.” 

V.  Environmental  Statement 

Commission  regulations  require  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement  for  any  Commission  action 
that  may  have  a  significant  effect  on  the 
human  environment.i^The  Commission 
has  categorically  excluded  certain 
actions  from  this  requirement  as 
presumed  not  to  have  a  significant  efiect 
on  the  human  environment.^^  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not 
substantively  change  the  efiect  of 
legislation  or  regulations  being 
amended. 19  The  proposed  rule  would 
not  substantively  alter  the  Commission’s 
policy  concerning  applications  under 
section  211.  The  proposed  rule  would 
merely  specify  the  procedures  that  must 
be  us^  to  provide  notice  of  such 
applications.  Because  the  proposed  rule 
is  merely  procedural,  no  environmental 
consideration  is  necessary. 

VI.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget’s  (OMB)  regulations  ib  require 
that  OMB  approve  certain  information 
and  recordkeeping  requirements 
im^sed  by  an  agency. 

The  information  collection 
requirements  in  the  proposed  rule  are 
contained  in  FERC-716A,  “Notice  of 
Application  for  Order  Requesting 
Transmission  Services”.  The 
Commission  would  use  the  data 
collected  to  carry  out  its  responsibilities 
under  Part  11  of  the  Federal  Power  Act. 

The  Commission  is  notifying  OMB  of 
this  proposed  rule.  Interested  persons 
may  obtain  information  on  the  reporting 


'<5  U.S.C  601(3)  (citing  section  3  of  the  Small 
Business  Act,  15  U.S.C  632).  Section  3  of  the  Small 
Business  Act  defines  a  "small-business  concern”  as 
a  business  that  is  independently  owned  and 
operated  and  that  is  not  dominant  in  its  Held  of 
operation.  15  U.S.C  632(a). 

'^Regulations  Implementing  National 
Environmental  Policy  Act.  FERC  Statutes  ft 
Regulations  1  30,783  (1987),  52  FR  47897  (Dec.  17, 
1987). 

'4 18  CFR  380.4. 

'si8CFR380.4(a)(2Xii). 

>•5  CFR  1320.13. 


requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street.  NE.,  Washington, 

DC  20426  [Attention:  Mikael  Miller, 
Information  Policy  and  Standards 
Branch.  (202)  208-1415],  Comments  on 
the  requirements  of  the  proposed  rule 
can  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  [Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission).  . 

Vn.  Public  Comment  Procedures 

The  Commission  invites  comments  on 
the  proposed  rule  from  interested 
persons.  An  original  and  14  copies  of 
written  comments  on  the  proposed  rule 
must  be  filed  with  the  (Commission  no 
later  than  September  1, 1993.  (Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
(Commission,  825  North  (Capitol  Street, 
NE.,  Washington,  DC  20426,  and  should 
refer  to  Docket  No.  RM93-22-000. 

All  written  comments  will  be  placed 
in  the  Commission’s  public  files  and 
will  be  available  for  inspection  in  the 
Commission’s  public  reference  room  at 
941  North  (Capitol  Street,  NE.. 
Washington,  DC,  20426,  during  regular 
business  hours. 

List  of  Subjects  in  18  CFR  Part  36 

Administrative  practice  and 
procedure.  Electric  power. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  add  part  36, 
chapter  I,  title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  direction  of  the  (Commission. 

Lois  D.  (Cashell, 

Secretary. 

1.  Part  36  is  added  to  read  as  follows: 

PART  36— RULES  CONCERNING 
APPUCATIONS  FOR  TRANSMISSION 
SERVICE  UNDER  SECTION  211  OF 
THE  FEDERAL  POWER  ACT 

Sec. 

36.1  Notice  provisions  applicable  to 
applications  for  transmission  services 
under  section  211  of  the  Federal  Power 
Act. 

Authority:  5  U.S.C.  551-557;  16  U.S.C. 
791a-825r;  31  U.S.C  9701;  49  U.S.C.  1-27. 

i  36.1  Notice  provision*  appiicabie  to 
applications  for  transmission  services 
under  section  21 1  of  the  Federal  Power  Act. 

(a)  Additional  filing  requirements. 
Any  person  filing  an  application 
pursuant  to  section  211  of  the  Federal 
Power  Act,  16  U.S.C.  824j,  shall  include 
the  following: 

(1)  A  statement  of  public  notice, 
suitable  for  publication  in  the  Federal 
Register.  The  notice  shall  state  the 


applicant’s  name,  the  date  of  the 
application,  the  names  of  the  affected 
parties,  and  a  brief  description  of  the 
transmission  services  sought.  The  notice 
shall  be  in  the  following  form: 

United  States  of  America  Federal  Energy 
Regulatory  Commission 
(Name  of  Applicant) — ^Docket  No.  TX- 
Notice  of  Application  for  Order  Requesting 
Transmission  Services 

On  (date  application  was  filed),  (name  and 
address  of  applicant)  filed  with  the  Federal 
Energy  Regulatory  Ckimmission  an 
application  for  transmission  services 
pursuant  to  section  211  of  the  Federal  Power 
Act. 

(Brief  description  of  the  transmission 

services  sought). 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  the  requested 
transmission  services  should  file  a  petition  to 
intervene  or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  209  and  214  of  the 
(Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.209,  385.214).  All 
such  petitions  or  protests  must  be  filed 
within  30  days  after  the  date  of  publication 
of  this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by  the 
(Commission  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must  file 
a  petition  to  intervene.  (Copies  of  this  filing 
are  on  file  with  the  (Commission  and  are 
available  for  public  inspection. 

and 

(2)  A  sworn  statement  that  actual 
notice,  pursuant  to  Rule  2010  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  §  385.2010  of  this  chapter, 
has  been  served  on  each  affected  electric 
utility,  each  affected  State  regulatory 
authority,  and  each  affected  Federal 
power  marketing  agency.  Such 
statement  shall  enumerate  each  person 
so  served. 

(b)  Other  filing  requirements.  All 
other  filing  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  remain  in  effect  for 
applications  under  this  section. 

(c)  Definitions.  (1)  Affected  electric 
utility  means  any  electric  utility  that  has 
made  the  arrangements  for  the  sale  of 
electric  energy  to  the  applicant  and  any 
transmitting  utility  being  requested  to 
transmit  the  electric  energy. 

(2)  Affected  State  regulatory  authority 
means  a  State  regulatory  authority,  as 
defined  in  section  3(21)  of  the  Federal 
Power  Act,  16  U.S.C.  796(21),  regulating 
the  rates  and  charges  of  any  affected 
electric  utility. 

(3)  Affected  Federal  power  marketing 
agency  means  a  Federal  power 
marketing  agency  that  operates  in  the 
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service  area  of  any  affected  electric 
utility. 

IFR  Doc.  93-18361  Filed  7-30-93;  8:45  ami 
Biumo  CODE  1717-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  552 

Air  Brake  Syatema;  Deniai  of  Petition 
for  Ruiemaking 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Denial  of  petition  for 
ruiemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  the 
American  Trucking  Associations 
requesting  that  the  agency  delay  the 
October  7, 1992  effective  date  of  a  final 
rule  that  amended  Standard  No.  121, 

Air  Brake  Systems,  to  include,  among 
other  things,  a  requirement  that  the 
pressure  in  a  trailer’s  supply  line  be  not 
less  than  70  psi.  Since  the  agency  was 
unable  to  respond  to  the  petition  prior 
to  the  effective  date,  it  treated  the 
petition  as  a  petition  to  suspend  the 
requirement  and  establish  a  new 
effective  date.  The  agency  believes  that 
the  one  year  leadtime  period  provided 
a  sufficient  time  to  ensure  that  trailer 
manufacturers  and  purchasers  could 
comply  with  the  new  requirements.  In 
addition,  the  agency  has  concluded  that 
granting  the  petitioner’s  request  would 
delay  an  important  safety  measure  that 
helps  prevent  problems  caused  by  brake 
drag.  Based  on  the  above  consideration, 
the  agency  is  denying  the  petition 
because  there  is  no  reasonable 
possibility  that  the  requested 
amendment  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Carter,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590, 
(202)  366-5274. 

SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  121, 
Air  Brake  Systems,  establishes 
performance  requirements  for  braking 
systems  on  vehicles  equipped  with  air 
brake  systems.  The  purpose  of  the 
standard  is  to  ensure  safe  braking 
performance  under  normal  and 
emergency  braking  conditions.  The 
standard  applies  to  vehicles  equipped 
with  air  br^e  systems,  but  does  not 
apply  to  motor  vehicle  equipment. 


On  October  8, 1991,  NHTSA 
published  a  final  rule  that  amended 
Standard  No.  121  in  several  ways.  (56 
FR  50666).  First,  the  final  rule  deleted 
the  requirement  for  a  separate  reservoir 
capable  of  releasing  the  parking  brakes. 
Second,  the  final  rule  added 
requirements  for  a  minimum 
compressor  cut-in  pressure  for  trucks 
and  buses,  for  the  retention  of  a 
minimum  level  of  pressure  in  a  trailer’s 
supply  line  of  at  least  70  psi,  and  for  the 
prevention  of  automatic  application  of 
trailer  parking  brakes  while  the 
minimum  trailer  supply  line  pressure  is 
maintained.  The  amendments  were 
intended  to  encourage  the  use  of  more 
effective  trailer  braking  systems  and  to 
simplify  the  maintenance  of  those 
systems.  The  final  rule  provided  a 
leadtime  of  one  year  for  the 
amendments  and  took  effect  on  October 
7, 1992. 

The  final  rule  requested  that  petitions 
for  reconsideration  be  submitted  on  or 
before  November  7, 1991.  No  petitions 
for  reconsideration  were  submitted. 

On  August  24, 1992,  six  weeks  before 
the  October  7, 1992  eff^ective  date,  the 
American  Trucking  Associations  (ATA) 
submitted  a  rulemaking  petition 
requesting  a  one  year  delay  in  the 
effective  date.  ATA  contended  that 
some  trailer  purchasers  did  not  have 
sufficient  time  to  assure  compatibility 
between  old  and  new  systems  in  fleets 
with  multiple  trailer  operations.  The 
petitioner  stated  that  all  trailer  fleets 
should  be  given  an  additional  year  to 
satisfy  themselves  about  the 
performance  of  the  new  air  brake 
systems.  The  additional  time  would 
permit  service  and  operational 
personnel  to  adjust  to  the  higher  supply 
line  pressures  which  trailers  must  meet, 
according  to  ATA.  The  petitioner  also 
believed  that  trailers  built  to  comply 
with  the  previous  requirements  were  as 
safe  as  those  built  to  comply  with  the 
new  requirements. 

NHTSA  notes  that  the  petitioner  did 
not  file  a  petition  for  reconsideration  of 
the  final  rule  and  delayed  submitting  its 
petition  requesting  an  extension  \mtil 
almost  the  end  of  the  one  year  period 
provided  for  leadtime.  In  the  short  time 
remaining  before  the  October  7. 1992 
effective  date,  the  agency  was  unable  to 
complete  its  analysis  and  reach  a 
decision  on  the  petition.  The  agency 
therefore  decided  to  treat  the  petition  as 
a  request  for  a  suspension  of  the  supply 
line  pressure  requirement. 

Subsequent  to  the  supply  line 
pressure  requirement’s  taking  effect, 
representatives  of  ATA  have  contacted 
the  agency  and  reiterated  their  concerns 
about  the  requirement. 


After  reviewing  ATA’s  petition  in 
light  of  the  available  information, 

NHTSA  has  decided  not  to  grant  the 
petition.  The  agency’s  decision  is  based 
in  part  on  the  fact  that  suspending  the 
effective  date  for  the  new  requirements 
would  not  be  in  the  interests  of  motor 
vehicle  safety.  In  particular,  granting  the 
petitioner’s  request  would  delay  an 
important  safety  measure  that  helps 
prevent  problems  caused  by  brake  drag, 
according  to  testing  conducted  at  the 
agency’s  Vehicle  Research  Test  Center 
(VRTC).  In  addition,  other  than  general 
statements  and  anecdotal  accounts,  the 
petitioner  did  not  provide  information 
to  convince  the  agency  either  that  the 
one  year  leadtime  was  an  insufficient 
period  of  time  to  ensure  that  trailer 
manufacturers  could  comply  with  the 
new  requirements,  or  that  there  are  any 
current  problems  of  sufficient 
magnitude  to  warrant  a  suspension. 

Even  though  some  vehicle  users  may 
have  experienced  problems  as  a  result  of 
the  final  rule,  the  agency  believes  that 
the  requirements  which  took  effect  in 
October  are  necessary  for  vehicle  safety. 
The  agency  has  received  only  one 
correspondence  from  a  trucking  firm 
having  trouble  mixing  the  old  and  new 
trailers  that  could  be  directly  related  to 
the  new  requirements.  In  that  situation, 
the  fleet  owners  problem  is  relatively 
simple  and  could  be  easily  resolved  by 
raising  the  compressor  cut-in  pressure 
on  the  old  trailer.  The  agency  further 
notes  that  no  vehicle  manufacturer 
requested  a  delay  in  the  effective  date. 
Based  on  the  above  considerations, 
NHTSA  has  determined  that  there  is  no 
reason  to  justify  suspending  the 
requirement. 

In  accordance  with  49  CFR  part  552, 
the  agency  has  completed  its  technical 
review  of  the  petition  and  determined 
that  there  is  no  reasonable  possibility 
that  the  requested  amendment  would  be 
issued  at  the  conclusion  of  a  rulemaking 
proceeding.  Accordingly,  the  agency  is 
denying  the  petition. 

Authority:  15  U.S.C.  1410a;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  July  27, 1993. 

Barry  Felrke, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  93-18275  Filed  7-30-93;  8:45  ami 
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49  CFR  Part  571 
[Ooetot  No.  93-64,  Notioe  1] 

MN  2127-AE54 

Federal  Motor  Vehicle  Safely 
Slartdarda;  Air  Brake  Syeleme;  Long- 
Stroke  Brake  Chambers 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  Consistent  with  a 
recommendation  by  the  National 
Transportation  Safety  Board  and  in 
response  to  a  petition  for  rulemaking 
horn  the  American  Trucking 
Associations  (ATA),  this  notice 
proposes  to  amend  the  reservoir 
requirements  in  Standard  No.  121,  Air 
Brake  Systems,  for  trucks,  buses,  and 
trailers  equipped  with  air  brakes.  The 
agency  believes  that  the  proposed 
amendments  would  improve  the  braking 
efficiency  of  such  vehicles  and  reduce 
the  numW  of  brakes  found  to  be  out  of 
adjustment  during  inspections.  It  would 
do  this  by  removing  a  design  restriction 
that  tends  to  discourage  the  use  of  long- 
stroke  brake  chambers,  a  technology 
with  potentially  significant  safety 
benefits.  The  agency  does  not  anticipate 
adverse  safety  consequences  resulting 
from  modifying  the  reservoir 
requirements. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  October  1, 1993. 
PROPOSED  EFFECTIVE  DATE:  The  proposed 
amendments  in  this  notice  would 
become  effective  30  days  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Carter,  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590  (202-366-5274). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Standard  No.  121,  Air  Brake  Systems, 
specifies  performance  requirements 
applicable  to  vehicles  equipped  with  air 
brakes.  The  Standard  also  requires  air- 
braked  vehicles  to  be  equipped  with 
various  types  of  equipment,  including 


an  air  compressor,  reservoirs,  and  a 
pressure  gauge.  (See  section  S5.1) 

Standard  No.  121  does  not  specify  the 
length  of  brake  chambers,  but  it 
establishes  a  ratio  between  the  volume 
of  the  service  reservoirs  and  the  volume 
of  the  brake  chambers.  The  efiect  of  this 
ratio  is  that  if  the  brake  chamber  is 
lengthened,  thereby  increasing  its 
volume,  it  may  be  necessary  to  enlarge 
the  service  reservoirs. 

W’th  respect  to  trucks  and  buses. 
Section  S5. 1.2.1  currently  specifies  that 

The  combined  volume  of  ail  service 
reservoirs  and  supply  reservoirs  shall  be  at 
least  12  times  the  combined  volume  of  all 
service  brake  chambers  at  maximum  travel  of 
pistons  or  diaphragms.  However,  the 
reservoirs  on  the  truck  portion  of  an  auto 
transporter  need  not  meet  this  requirement. 

Similarly,  with  respect  to  trailers, 
section  S5.2.1.2  specifies 

Total  service  reservoir  volume  shall  be  at 
least  eight  times  the  combined  volume  of  all 
service  brake  chambers  at  maximum  travel  of 
pistons  or  diaphragms.  However,  the 
reservoirs  on  a  heavy  hauler  trailer  and  on 
the  trailer  portion  of  an  auto  transporter  need 
not  meet  this  requirement. 

These  provisions  are  intended  to 
ensure  that  a  vehicle’s  braking  system 
has  sufficient  compressed  air  to  provide 
adequate  brake  pressure  after  a  number 
of  brake  applications.  Longer  brake 
chambers,  commonly  known  as  “long- 
stroke"  chambers,  in  reference  to  the 
longer  piston  or  pushrod  they  require, 
have  been  mentioned  in  reports  by 
NHTSA  (Automatic  Slack  Adjusters  for 
Heavy  Vehicle  Brake  Systems,  February 
1991,  DOT  HS  724),  and  the  National 
Transportation  Safety  Board  (Heavy 
Vehicle  Airbrake  Performance,  1992, 
PB92-917003/NTSB/SS-92/01)  as  a 
technology  that  can  help  improve  brake 
adjustment  on  heavy  trucks.  However, 
the  reports  also  note  that  the  reservoir 
requirements  in  Standard  No.  121 
would  necessitate  much  larger 
reservoirs  to  accommodate  ffie  long- 
stroke  chambers.  Thus,  while  the 
current  requirements  do  not  prohibit 
long-stroke  brake  chambers,  the 
requirements  for  reservoir  size 
significantly  discourage  the  use  of  long- 
stroke  chambers. 

n.  Petition 

On  March  17, 1992,  the  American 
Trucking  Associations  (ATA)  petitioned 
the  agency  to  amend  the  reservoir 
requirements  in  S5. 1.2.1  and  S5.2.1.2.  to 
facilitate  the  installation  of  long-stroke 
brake  chambers,  a  technology  that  the 
petitioner  states  will  improve  the 
performance  of  air-braked  vehicles. 

With  respect  to  trucks  and  buses 
equipped  with  long-stroke  chambers, 
ATA  recommended  that  the  combined 


volume  of  all  the  reservoirs  be  based  on 
the  "rated  volume"  of  the  service  brak-e 
chambers,  rather  than  on  the  volume  of 
the  chambers  at  the  maximum  travel  of 
the  piston.  The  “rated  volume”  of  each 
brake  chamber  would  be  determined 
pursuant  to  a  table  of  specified  values 
according  to  the  area  of  the  brake 
diaphragm  and  the  length  of  the  stroke. 

In  other  words,  under  ATA’s 
recommended  amendment,  if  a  “type 
30"  brake  chamber  (with  a  diaphragm  of 
approximately  30  square  inches)  had  a 
foil  stroke  of  at  least  2.50  inches,  then 
the  rated  volume  of  the  brake  chamber 
would  have  to  be  at  least  84  cubic 
inches.  As  a  practical  matter,  the  use  of 
long  stroke  chambers  should  result  in  an 
equivalent  increase  in  air  brake  chamber 
reservoir  capacity  of  approximately  17 
to  20  percent,  depending  on  the 
manufacturer’s  choice  of  brake 
chambers.  For  other  types  of  brake 
chambers  not  presented  on  the  table,  the 
rated  volume  would  be  the  volume  of 
the  brake  chamber  at  maximum  travel  of 
the  brake  pistons  or  pushrods.  With 
respect  to  trailers,  ATA  requested  that 
the  total  service  reservoir  volume  be  at 
least  eight  times  the  combined  rated 
volume  of  all  service  brake  chambers. 

In  support  of  its  petition,  ATA  argued 
that  manufacturers  would  have  to  incur 
unnecessary  costs  associated  with 
increasing  the  size  of  the  reservoirs  if 
standard  brake  chambers  were  replaced 
with  long-stroke  chambers.  Along  with 
these  additional  costs,  some  vehicle 
configurations  would  have  to  be 
redesigned  due  to  lack  of  adequate 
locations  with  sufficient  space  to 
accommodate  large  reservoirs.  The  lack 
of  space  is  especially  significant  with 
short  wheel  base  single  unit  trucks 
equipped  with  extensive  accessories 
(e.g.,  power-take-off  units  (PTOs),  tail 
gate  lifts,  refrigeration  units,  larger 
brakes)  which  compete  for 
undercarriage  space. 

m.  Agency’s  Determination 

A.  General  Considerations 

After  reviewing  the  petition  in  light  of 
the  available  information,  NHTSA  has 
decided  to  propose  amending  Standard 
No.  121 ’s  reservoir  requirements  for 
trucks,  buses,  and  trailers  to  facilitate 
the  introduction  of  long-stroke  brake 
chambers.  Specifically,  the  method  for 
calculating  air  reservoir  requirements 
would  be  based  on  the  “rated  volume” 
of  the  brake  chambers  rather  than  on  the 
volume  of  the  brake  chambers  at  the 
maximum  travel  of  the  brake  pistons  or 
push  rods.  The  agency  tentatively  agrees 
with  the  petitioner  that  the  proposed 
amendments  would  make  it  easier  for 
vehicle  manufactiuers  to  install  long- 
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stroke  brake  chambers  on  air-braked 
vehicles,  because  extremely  large 
reservoirs  would  no  longer  be  required. 

NHTSA  believes  that  tnese  long- 
stroke  chambers  would  help  improve 
the  braking  efficiency  of  vehicles, 
significantly  increase  the  reserve  stroke, 
reduce  the  number  of  brakes  found  to  be 
out  of  adjustment  during  inspections, 
and  reduce  the  incidence  of  dragging 
brakes.  NHTSA  notes  that  the  Safety 
Board  report  concluded  that  “*  *  * 
combining  a  properly  installed  and 
maintained  automatic  slack  adjuster 
with  a  long-stroke  chamber  could 
reduce  the  percentage  of  brakes  at  or 
past  the  limit  or  adjustment  from  the  26 
percent  figure  for  the  manual  slack 
adjusters  on  a  regular  stroke  chamber  to 
the  4  percent  figure  for  the  automatic 
adjusters  installed  on  a  long-stroke 
chamber."  The  agency  requests 
comments  on  the  proposed 
amendments. 

In  its  petition,  ATA  argued  that 
modifying  the  reservoir  requirements  to 
accommodate  long-stroke  chambers 
would  not  adversely  affect  safety. 
Specifically,  the  petitioner  stated  that 
there  would  be  adequate  reserve 
capacities,  even  for  vehicles  equipped 
with  antilock  brakes.  Historically, 
antilock  equipped  vehicles  have 
required  the  largest  amount  of  reservoir 
capacity. 

In  analyzing  ATA’s  petition,  NHTSA 
considered  the  safety  implications  of 
amending  the  reservoir  requirements  to 
facilitate  the  installation  of  long-stroke 
brake  chambers.  After  reviewing  the  use 
of  air-braked  vehicles  in  worst-case 
situations,  the  agency  has  tentatively 
determined  that  there  would  be  no 
safety  problem  with  the  amended 
reservoir  requirements.  Tests  conducted 
at  NHTSA’s  Vehicle  Research  and  Test 
Center  (VRTC)  indicate  that  there  is 
sufficient  reserve  volume  to  stop  an  air- 
braked  vehicle  equipped  with  antilock 
brakes  even  under  the  worst-case 
conditions  (i.e.,  the  engine  was  stalled, 
the  compressor  was  not  adding 
replacement  air  to  the  system,  and  the 
vehicle  was  equipped  with  long-stroke 
brake  chambers).  The  VRTC  tests  further 
indicated  that  while  multiple 
combination  vehicles  would  experience 
an  additional  10  psi  of  air  loss  l^ause 
the  compressor  needs  to  fill  a  greater 
volume  when  the  vehicle  is  equipped 
with  long-stroke  chambers,  there  would 
still  be  adequate  air  pressure  to  safely 
stop  a  triple  combination,  which  only 
needs  about  30  psi  to  lock  the  brakes  on 
a  wet  Jennite  surface.  Therefore,  the 
agency  tentatively  concludes  that  it 
would  be  permissible  to  relax  the 
current  reservoir  volume  requirements 
Notwithstanding  these  tentative 


findings,  NHTSA  requests  comment 
about  any  potential  safety  problems  that 
might  result  firom  amending  the 
reservoir  requirements  to  facilitate  the 
introduction  of  long-stroke  brake 
chdinbors 

ATA  stated  that  NHTSA  should 
modify  the  requirements  about 
reservoirs  before  requiring  the  use  of 
automatic  brake  adjusters  on  air-braked 
vehicles,  as  proposed  in  Docket  91-21. 
The  petitioner  contended  that  it  was 
difficult  for  air-braked  vehicles  to 
maintain  efficient  brake  adjustments 
when  used  with  standard  brake 
chambers.  According  to  the  petitioner, 
this  is  so  because  the  short  difference 
between  the  stroke  to  which  a  brake  is 
manually  adjusted  and  the  limit 
permitted  by  Federal  and  state  motor 
carrier  safety  regulations  makes  it  very 
difficult  for  automatic  slack  adjusters  to 
protect  against  over-adjusting  under 
some  conditions  while  at  the  same  time 
assuring  efficient  and  legal  brake 
adjustments  under  other  conditions. 
While  the  agency  appreciates  the 
advantages  provided  by  long-stroke 
brake  chambers,  the  agency  nevertheless 
decided  to  publish  the  final  rule 
requiring  automatic  brake  adjusters  and 
adjustment  indicators,  given  the 
significant  benefits  obtainable  through 
requiring  automatic  brake  adjusters  and 
adjuster  indicators.  (57  FR  47793, 
October  20, 1992).  The  agency  again 
notes  that  the  amendments  to  the 
reservoir  requirements  would  not 
require  air-braked  vehicles  to  be 
equipped  with  long-stroke  brake 
cham^rs.  Instead,  the  proposed 
amendments  would  merely  facilitate  the 
introduction  of  such  equipment. 

ATA  further  stated  that  the  requested 
amendments  to  the  reservoir 
requirements  are  a  short-term  solution 
to  facilitate  the  introduction  of  long- 
stroke  brake  chambers.  In  the  long  term, 
the  petitioner  favored  adopting 
performance  requirements  based  on  the 
pending  Society  of  Automotive 
Engineers  (SAE)  Recommended  Practice 
J1911  “Test  Procedure  for  Air  Reservoir 
Capacity — Highway  Type  Vehicles.”  It 
commented  that  performance 
requirements  would  be  preferable 
because  some  brake  configurations  with 
the  same  type  brake  chambers  may 
nevertheless  consume  different  amounts 
of  air  in  brake  applications.  For 
instance,  a  Type  30  brake  chamber  in 
combination  with  a  five-inch  slack 
adjuster  requires  less  air  than  one  in 
combination  with  a  six-inch  slack 
adjuster.  ATA  further  stated  its  belief 
that  NHTSA  could  not  adopt  the  new 
SAE  method  for  determining  reservoir 
capacity  until  either  the  SAE  completed 
its  development  of  a  recommended 


practice  for  reservoir  system 
performance  when  tested  in  accordance 
with  J1911  or  NHTSA  developed  its 
own  performance  criteria.  Accordingly, 
until  such  time,  ATA  recommended  that- 
the  agency  adopt  ATA’s 
recommendation  to  amend  the  reservoir 
requirements. 

NHTSA  notes  that  SAE  is  evaluating 
the  air  consumption  issue  in  two  ways. 
The  first  approach,  embodied  in  SAE 
J1911.  involves  a  performance-oriented 
recommended  practice  that  would 
require  a  specified  number  of  stops 
under  test  conditions  designed  to 
exhaust  the  reserve  air  supply  while 
still  requiring  acceptable  vehicle 
performance.  Under  this  approach,  a 
brake  system  would  have  to  be  capable 
of  achieving  the  specified  number  of 
stops  without  exhausting  the  air  supply. 
The  second  approach,  embodied  in  a 
draft  recommended  practice  )1609X,  Air 
Reservoir.  Capacity  Performance 
Guide — Commercial  Vehicles,  is  based 
on  air  consumption  requirements  for 
antilock  equipped  air  brake  systems. 
While  it  would  be  premature  for  the 
agency  to  include  these  incomplete 
recommendations  in  this  rulemaking, 
the  agency  will  consider  the 
performance  criteria  in  SAE  J1911  and 
the  work  of  the  Antilock  Brake 
Committee  as  a  possible  basis  for  an 
amendment  to  Standard  No.  121, 

ATA  requested  that  the  agency  solicit 
comments  about  the  possible  misuse  of 
the  extra  pushrod  travel  afforded  by 
long-stroke  brake  chambers. 

Specifically,  the  petitioner  was 
concerned  about  the  use  of  inferior 
products  (e.g.,  lighter,  more  flexible 
components,  and  less  sensitive 
automatic  slack  adjusters)  that  would 
not  properly  effectuate  the  use  of  long- 
stroke  chambers.  ATA  also  stated  that  to 
assure  safety,  it  may  be  necessary  to 
specify  a  maximum  pushrod  travel  for  a 
brake  when  manually  adjusted  and  the 
maximum  travel  its  automatic  slack 
adjusters  will  permit  without  an 
automatic  brake  adjustment.  The  agency 
requests  comments  about  these  concerns 
raised  by  the  petitioner  and  any  other 
issues  about  the  anticipated 
effectiveness  of  and  potential  problems 
with  long-stroke  brake  chambers. 

B.  Benefits 

The  agency  has  tentatively 
determined  that  the  proposal  would 
facilitate  the  introduction  of  long-stroke 
brake  chambers  by  removing  a  design 
restriction  related  to  reservoir  size  that 
tends  to  discourage  the  use  of  a 
developing  technology.  Accordingly, 
this  amendment  should  yield  a 
significant  improvement  in  heavy  truck 
braking,  especially  when  used  with 
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automatic  brake  adjusters.  As  explained 
in  NHTSA’s  Report  to  Congress  and  the 
Safety  Board  Report,  the  increased  use 
of  long'Stroke  brake  chambers  would 
significantly  reduce  the  number  of  out 
of  adjustment  truck  brakes,  reduce  brake 
drag,  and  improve  braking  efiectiveness. 
Reducing  crashes  involving  out  of 
adjustment  air  brakes  would  result  in  a 
corresponding  reduction  in  fatalities, 
injiiries,  and  property  damage. 

The  agency  anticipates  that  a  large 
percentage  of  long>stroke  chambers  will 
be  installed  on  air-braked  vehicles  in 
the  next  few  years  for  two  reasons:  First, 
this  equipment  should  reduce  the 
amount  of  vehicle  down  time  because 
more  vehicles  would  pass  inspection; 
and  second,  it  should  noticeably  reduce 
the  crash  rate,  thus  reducing  insurance 
costs.  The  agency  notes  that  the  actual 
size  of  the  benefits  is  difficult  to 
quantify  because  it  depends  upon  the 
rate  at  which  the  fleet  owners  decide  to 
have  long-stroke  chambers  installed  on 
their  vehicles.  In  addition,  brake-related 
crashes  typically  involve  a  number  of 
factors,  which  makes  determining  the 
cause  difficult.  The  agency  requests 
comments,  especially  quantified 
estimates,  about  the  anticipated  benefits 
from  the  proposal. 

C.  Costs 

NHTSA  notes  that  amending  the 
reservoir  requirements  to  facilitate  the 
introduction  of  long-stroke  brake 
chambers  would  not  result  in  any 
mandatory  costs  because  it  would  allow 
manufacturers  the  flexibility  to 
incorporate  a  new  design.  In  other 
words,  this  proposal  would  not  impose 
any  special  requirements  or  costs  on 
manufacturers  that  decide  to  equip 
systems  with  long-stroke  chambers.  The 
agency  nevertheless  investigated  the 
costs  associated  with  modifying  a  brake 
system  to  be  equipped  with  a  long- 
stroke  chamber  to  assess  more  fully  this 
proposal’s  effect.  These  costs  would 
involve  those  associated  with  increasing 
the  stamped  metal  housing  length, 
longer  parking  brake  spring,  longer 
pushrod,  and  a  deeper  cup  in  the 
diaphragm.  NHTSA  estimates  that  the 
increas^  cost  would  range  between 
$5.00  to  $9.00  per  long-stroke  brake 
chamber.  The  agency  notes  that  the 
additional  cost  depends  upon  several 
factors,  including  the  system  design  and 
volume  discounts.  The  agency 
welcomes  comments  addressing  the 
costs  associated  with  installing  a  long- 
stroke  brake  chamber  on  a  vehicle. 

D.  Leadtime 

Section  103(c)  of  the  Vehicle  Safety 
Act  requires  that  each  order  shall  take 
effect  no  sooner  than  180  days  from  the 


date  the  order  is  issued  unless  good 
cause  is  shown  that  an  earlier  effective 
date  is  in  the  public  interest.  NHTSA 
has  tentatively  concluded  that  there 
would  be  good  cause  not  to  provide  the 
180  day  lead-in  period  given  that  this 
amendment  provides  regulatory  relief 
by  facilitating  the  introduction  of  a  new 
type  of  brake  chamber  without  imposing 
any  mandatory  requirements  on 
manufacturers.  The  public  interest 
would  be  further  served  by  not  delaying 
the  introduction  of  a  brake  component 
that  should  provide  better  brake 
performance  without  having  any 
negative  impact  on  safety.  Based  on  the 
above,  the  agency  has  tentatively 
determined  that  there  is  good  cause  for 
an  effective  date  30  days  after 
publication  of  the  final  rule. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither 
“major”  within  the  meaning  of 
Executive  Order  12291  nor  “significant” 
within  the  meaning  of  the  Department 
of  Transportation’s  regulatory  policies 
and  procedures.  A  full  regulatory 
evaluation  is  not  required  because  the 
rule,  if  adopted,  would  not  impose  any 
special  requirements  on  manufacturers 
if  it  is  introduced.  Instead,  the  proposal 
would  facilitate  the  introduction  of  a 
new  brake  design  by  removing  a  design 
restriction.-Therefore,  the  agency  does 
not  believe  that  this  rulemaking  would 
result  in  significant  additional  costs  or 
cost  savings. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendments 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Vehicle  and  brake 
manufacturers  typically  would  not 
qualify  as  small  entities.  This 
amendment  would  affect  small 
businesses,  small  organizations,  and 
small  governmental  units  to  the  extent 
that  these  entities  purchase  vehicles 
equipped  with  long-stroke  chambers.  As 
discussed  above,  the  agency’s 
assessment  is  that  this  amendment 
would  have  no  cost  impact  to  the 
industry.  For  these  reasons,  vehicle 
manufacturers,  small  businesses,  small 
organizations,  and  small  governmental 
units  which  purchase  motor  vehicles 
would  not  be  affected  by  the  proposed 
requirements.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

National  Environmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affect  the 
human  environment. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
ailments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
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agency’s  confidential  busineas 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
-  considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  recmpt  of  their  comments  in  the 
rules  docket  ^ould  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  vrith  ti^ir  comments.  Upon 
receiving  the  commmts,  the  dockW 
supervisor  vriU  return  the  postcard  by 
mail. 

List  of  Subjects  in  49CFRPaTt  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubbw  products.  Hres. 

In  consideration  of  the  fmegoing,  49 
CFR  part  571  as  follovrs: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  ’The  authority  citation  ftn  part  571 
would  continue  to  read  as  follows: 


Authority:  IS  U.S.C.  1392, 1401, 1403, 

1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.121  would  be  amended 
by  revising  S5. 1.2.1  and  S5.2.1.2  to  read 
as  follows: 

1571.121  Standard  Mo.  121,  airbrake 

syetame. 

***** 

55.1.2.1  The  combined  volume  of  all 
service  reservoirs  and  supply  reservoirs 
shall  be  at  least  12  times  the  combined 
rated  volume  of  all  service  brake 
chambers  at  maximum  travel  of  pistons 
or  pushrods.  The  rated  volume  of  each 
br^e  chamber,  for  purposes  of 
calculating  the  combined  volume  of  all 
service  reservoirs  and  supply  reservoirs, 
is  the  number  specified  in  Column  2  of 
Table  V  for  brakes  with  brake  chambers 
having  a  full  stroke  at  least  as  long  as 
those  specified  in  Column  1  of  Table  V. 
The  rated  vohxme  of  other  types  of  brake 
chambers  is  the  volume  of  ^e  brake 
chamber  at  maximum  travel  of  the  brake 
piston(s)  or  pushrod(s).  The  reservoirs 
of  the  truck  portion  of  an  auto 
transporter  need  not  meet  this 
requirement  for  reservoir  volume. 
***** 

55.2.1.2  Total  combined  service 
reservoir  volume  shall  be  at  least  eight 
times  the  combined  rated  volume  of  all 
service  brake  chambers  at  maximum 
travel  of  pistons  or  pushrods.  The  rated 
volume  of  each  brake  chamber,  for 
purposes  of  calculating  the  total 
combined  service  reservoir  volume,  is 
the  number  specified  in  Column  2  of 
Table  V  for  brakes  with  brake  chambers 


having  a  full  stroke  at  least  as  long  as 
those  specified  in  Column  1  of  Table  V. 
The  rated  volume  of  other  types  of  brake 
chambers  is  the  volume  of  the  brake 
chamber  at  maximum  travel  of  the  luuke 
piston  or  pushrod.  The  reservoirs  on  a 
heavy  hauler  trailer  and  the  trailer 
portion  of  an  auto  transporter  need  not 
meet  this  requirement  for  reservoir 
volume. 

*  *  •  *  * 

3.  Section  571.121  would  be  amended 
to  include  the  following  table  to  be 
placed  after  Figure  3. 

Table  V.— Brake  Chamber  Rated 
Volumes  on  CAM  Brakes 


Brake  type  (rxxninal 
piston  area  in  square 
inches) 


Cokimn  1 
full  stroke 
(inches) 


Column  2 
rated  vol¬ 
ume 
(cubic 
inches) 


Type  9 . 

Type  12 . . 

Type  14 . . 

Type  16 . 

Type  18  . . 

Type  20 - 

Type  24 _ 

Type  30 _ 

Type  36  — . 


1.75 

1.75 


17 


225 

2.25 


2.25 

225 

225 

250 

3.00 


121 


Issued  on:  July  27, 1993. 

Barry  Felrica, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  93-18276  Piled  7-30-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Designation  of  the  Central  lovra  (lA) 
Agency  and  the  States  of  Maine  and 
Montana 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  annoimces  the 
designation  of  Central  Iowa  Grain 
Inspection  Service.  Inc.  (Central  Iowa), 
the  Maine  Department  of  Agricultiu^, 
Food  and  Rural  Resources  (Maine),  and 
the  Montana  Department  of  Agricultiue 
(Montana). 

EFFECTIVE  DATE:  September  1. 1993. 
ADDRESSES:  Homer  E.  Dunn,  Chief. 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  2, 1993,  Federal  Register 
(58  FR 12022),  FGIS  annoimced  that  the 
designations  of  Central  Iowa,  Maine, 
and  Montana  end  on  August  31, 1993, 
and  asked  persons  interested  in 
providing  official  services  within  the 
specified  geographic  areas  to  submit  an 
application  for  designation. 

Aj^lications  were  due  by  April  1, 1993. 

Central  Iowa,  Maine,  and  Montana 
each  applied  for  the  entire  area 
ciirrently  assigned  to  them.  D.  R.  Schaal 
Agency,  Inc.  (Schaal),  applied  for  the 
th^  exceptions  in  their  geographic  area 
ciurently  served  by  Central  Iowa.  These 
three  exceptions  are:  Fanners  Co-op 


Elevator  Company.  Chapin,  Franklin 
County;  Hampton  Farmers  Co-op 
Company,  Hampton,  Franklin  Coimty; 
and  Farmers  Community  Co-op,  Inc. 
(now  CENEX  Land  O’lAes.  Inc.), 
Rockwell.  Cerro  Gordo  Coimty. 

FGIS  named  and  requested  comments 
on  the  applicants  for  designation  in  the 
April  29. 1993,  Federal  Register  (58  FR 
25965).  Comments  were  due  by  May  31, 
1993.  FGIS  received  four  comments  by 
the  deadline.  Three  grain  firms 
currently  served  by  Antral  Iowa 
supported  their  redesignation.  One  grain 
firm  currently  served  by  Schaal 
supported  their  designation. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(fi(l)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that:  Maine  and  Montana 
are  able  to  provide  official  services  in 
the  geographic  areas  for  which  they 
applied;  and  Central  Iowa  is  better  able 
to  provide  official  services  in  the  area 
for  which  they  applied. 

Effective  September  1, 1993,  and 
ending  August  31, 1996,  Central  Iowa, 
Maine,  and  Montana  are  designated  to 
provide  official  inspection  services 
imder  the  United  States  Grain  Standards 
Act.  as  amended  (Act)  in  the  geographic 
areas  specified  in  the  March  Federal 
Register.  Interested  persons  may  obtain 
official  services  by  contacting  Central 
Iowa  at  515-266-1101,  Maine  at  207- 
289-2161,  and  Montana  at  406-452- 
9561. 

AUTHORITY:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  July  26, 1993. 

Neil  E.  Porter, 

Director,  Compliance  Division. 

[FR  Doc.  93-18214  Filed  7-30-93;  8:45  am] 
BIUMO  CODE  3410-EN-f 


Forest  Service 

Advisory  Council  Meeting,  Allegheny 
Wild  end  Scenic  River;  Allegheny 
National  Forest,  PA 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Southern  Advisory 
Council  for  the  Allegheny  National  Wild 
and  Scenic  River  will  meet  at  7  p.m., 
Tuesday,  August  17, 1993  at  the 
Emlenton  Civic  Club,  Emlenton,  PA. 

The  Northern  Advisory  Council  will 


meet  at  7  p.m.,  Wednesday,  August  18, 
1993,  at  the  Harmony  Township 
Commimity  Building,  West  Hickory, 

PA. 

The  Southern  Council  will  discuss  its 
recommendations  for  recreational 
activities  in  the  river  corridor  fiom 
Franklin  to  Emlenton. 

The  Northern  Council  will  discuss 
progress  on  recommendations  for 
maintaining  and  enhancing  scenic 
quality  in  the  river  corridor  fi'om  Kinzua 
Dam  to  Oil  City. 

Meetings  are  open  to  the  public.  A 
sign  language  interpreter  will  be 
provided  if  requested  by  August  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lionel  Lemery,  Wild  and  Scenic  River 
Coordinator.  Allegheny  National  Forest, 
222  Liberty  Street,  Warren,  PA  16365, 
814/723-5150  or  814/726-2710  (TTY). 

Dated:  July  27, 1993. 

Lionel  A.  Lemery, 

Wild  and  Scenic  River  Coordinator. 

(FR  Doc.  93-18310  Filed  7-30-93;  8:45  am] 

BILUNQ  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and 
Organization 

D(X)  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency  Bureau  of  Export 
Administration. 

Title:  Quarterly  Report  on  Export  of 
Parts  to  Service  Equipment  Shipped 
Against  a  Validated  Export  License. 

Agency  Form  Number:  None  but 
requirements  can  be  found  at  Section 
776.4  of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0003. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  5  reporting/recordkeeping 
hours. 

Number  of  Respondents:  2 
(respondents  report  quarterly);  8 
recordkeepers  (total  1  hour  burden). 

Avg  Hours  Per  Response:  .5  hours. 

Needs  and  Uses:  This  reporting 
requirements  allows  U.S.  exporters  to 
export  parts  to  service  U.S.  equipment 
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to  cntain  restricted  destmations 
(Country  Groups  Q,  W,  and  Y)  provided 
that  the  equipment  was  previously 
exported  the  U.S.  under  a 
validated  license. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations.  ^ 

Frequency:  Quarterly  and 
recordkeeping. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Gary  Waxman, 
(202)  395-7340,  Room  3208  New 
Executive  Office  Building.  Washington, 
D.C.  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Fish  Tagging  Report 

Agency  Form  Number:  NOAA  88-162. 

OMB  Approval  Number:  0648-0009. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  45  reporting  hours. 

Number  of  Respondents:  1,500. 

Avg  Hours  Per  Response:  .03  hours. 

Needs  and  l/ses:  The  Fish  Tagging 
program  attempts  to  determine  the 
migratory  patterns  and  other  biological 
information  of  billfishes,  tunas,  and 
sharks  1^  having  anglm  tag  and  release 
their  catch.  Anglers  volunteer  to 
participate  in  the  program.  Resulting 
analyses  is  used  in  developing  fishery 
management  plans. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ron  Minsk,  (202) 
395-3084,  room  3019,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14^  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  shovild  be  srait 
to  the  respective  OMB  Desk  Officer 
listed  above. 

Dated:  July  26, 1993. 

Edward  Kfichak, 

Departmental  Forms  Clearance  (ffficer,  C^ice 
of  Management  and  Organization. 

IFR  Doc.  93-18368  Filed  7-30-93;  8:45  am) 
BIUJNQ  CODE  3S16-CW-F 


International  Trade  Admlnlatration 

Sanctions  for  Violation  of 
Administrative  Protective  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

SUNMARY:  This  is  a  notice  of  the  status 
of  an  investigation  into  charges  of 
vitiations  of  an  administrative 
protective  order  in  an  antidumping  duty 
investigation. 

EFFECTIVE  DATE:  August  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  Powell,  Chief  Counsel  for 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-1434. 
SUPPLEMENTARY  INFORMATION:  The 
International  Trade  Administration 
(ITA),  United  States  Department  of 
Commerce,  wishes  to  remind  those 
members  of  the  bar  who  appear  before 
it  in  antidmnping  and  countervailing 
duty  proceedings  of  the  extreme 
importance  of  protecting  the 
confidentiality  of  business  proprietary 
information  obtained  pursuant  to 
administrative  protective  order  (APO) 
during  the  comse  of  those  proceedings. 
In  order  that  the  gravity  with  which  the 
ITA  views  violations  of  its  APOs  might 
be  better  appreciated,  FTA  is  publishing 
the  following  report  on  a  recent 
allegation  that  the  provisions  of  an  ITA 
APO  have  been  violated. 

An  individual  employed  by  a  firm 
caused  proprietary  information  of  two 
interested  parties  to  be  served  on 
counsel  for  a  third  interested  party, 
which  counsel  had  not  been  granted 
access  tmder  an  APO  to  such 
information.  Following  an  investigation 
by  the  ITA,  the  subject  individual  was 
held  responsible  for  this  violation  of  the 
APO. 

In  this  case,  the  individual  involved 
was  (1)  required  to  send  a  letter  of 
apology  to  counsel  for  the  companies 
whose  information  was  improperly 
disclosed;  and  (2)  required  to  attend  a 
training  session  conducted  by  ITA  on 
procedures  for  protecting  proprietary 
data.  The  individual  also  was  issued  a 
priv8kte  reprimand  which  warned  that 
future  violations  could  Im  treated  more 
severely. 

We  consider  the  sanctions  to  be 
appropriate  for  the  following  reasons: 
First,  the  violation  appears  to  have  been 
inadvertent;  second,  after  having  the 
violation  brought  to  bis  attention,  the 
named  individual  took  prompt  action  to 
avoid  harm  to  the  submitters;  third,  the 
named  individual  cooperated  fuUy  with 


the  FTA’s  investigation;  and,  fourth,  no 
apparent  harm  resulted  from  the 
violation. 

Serious  harm  can  result  from  the 
failure  ta  propeiiy  safeguard  proprietary 
information  obtafoed  under  APO.  The 
ITA  will  continue  to  investigate 
vigorously  allegations  that  the 
provisions  of  ATOs  have  not  been 
faithftilly  observed,  and  is  prepared  to 
impose  sanctions  commensurate  with 
the  nature  of  the  violations,  including 
letters  of  reprimand,  denial  of  access  to 
proprietary  information,  or  disbarment 
from  practice  before  the  ITA. 

This  notice  is  published  pursuant  to 
19  CFR  354.15(e)  of  the  Department’s 
regulations. 

Dated:  July  15, 1993. 

Timothy  ).  HaoMr, 

Acting  Under  Secretary /or  International 
Trade. 

(FR  Doc.  93-18369  Filed  7-30-93;  8:45  am] 
aauNQ  cooe  asie-oe-M 

(A-680-ei4,  A-480-815,  Ar680-816,  A-SiO- 
817] 

Amendment  of  Final  Determinations  of 
Sales  at  Lass  Than  Fair  Value:  Certain 
Hot-Rolled  Cartxm  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Reststant 
Carbon  Steel  Flat  Products,  and 
Certain  Cut-to-Langth  Carbon  Steel 
Plate  From  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce . 

EFFECTIVE  DATE:  August  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Leon  McNeill  or  Breck  Ridiardson, 
Office  of  Antidiimping  Comptiance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washingtmi,  DC.  20230;  telephone: 

(202)  482-4733. 

SUMMARY:  We  are  amending  our  final 
determinations  of  sales  at  less  than  fair 
value  on  certain  hot-rolled  carbon  steel 
flat  products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate 
from  Korea  to  correct  few  ministerial 
errors.  The  amended  estimated 
weighted-average  margins  for  the  above- 
mentioned  investigations  are  shown  in 
the  SUSPENSION  OF  UQUIDATION 
section  of  this  notice. 

AMENDED  RNAL  DETERMINATIONS:  frl 
accordance  with  section  773(b>  of  the 
Tariff  Act  of  1930,  as  amended,  (the 
Tariff  Act),  on  July  9, 1993,  the 
Department  of  Commerce  (the 
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E)epartment)  published  in  the  Federal 
Register  (58  ^  37176)  its  final 
determinations  that  certain  hot-rolled 
carbon  steel  flat  products  (hot-rolled 
steel),  certain  cold-rolled  carbon  steel 
flat  products  (cold-rolled  steel),  certain 
corrosion-resistant  carbon  steel  flat 
products  (corrosion-resistant  steel),  and 
certain  cut-to-length  carbon  steel  plate 
(steel  plate)  from  Korea  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  After  our  final 
determinations,  the  petitioners  in  the 
investigations  of  hot-rolled  steel  and 
steel  plate  and  the  respondent  in  the 
investigation  of  steel  plate.  Dongkuk 
Steel  Kfill  Company,  Ltd.  (Dongkuk), 
alleged  that  the  Department  committed 
certain  ministerial  errors  in  calculating 
the  final  margins.  We  have  reviewed 
these  allegations  and  have  amended  our 
final  determinations  on  hot-rolled  steel 
and  steel  plate  for  certain  of  these 
ministerial  errors.  The  specific  analyses 
of  the  allegations  are  included  in  the 
July  23, 1993  memorandum  fit)m  Holly 
A.  Kuga  to  Joseph  A.  Spetrini  which  is 
contained  in  the  relevant  case  files  in 
the  Central  Records  Unit,  room  B-099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC.  20230. 
Additionally,  the  Department  has 
corrected  an  error  in  the  programming 
language  for  the  sales  below  cost  test  in 
the  investigations  of  hot-rolled  steel, 
cold-rolled  steel,  corrosion-resistant 
steel,  and  steel  plate. 

CRITICAL  CIRCUMSTANCES:  In  its  final 
determination  on  hot-rolled  steel,  the 
Department  determined  in  accordance 
with  19  CFR  353.16(f)  that  exports  of 
hot-rolled  steel  by  Pohang  Iron  and 
Steel  Company,  Ltd.  (POSCO)  have  been 
massive  over  a  short  period  of  time. 
However,  since  there  is  no  history  of 
dumping  of  the  same  class  or  kind  of 
men^andise  and  since  the  final 
determination  margins  did  not  indicate 
that  importers  should  have  known  that 
hot-rolled  steel  was  being  sold  at  less 
than  fair  value,  the  Department  did  not 
find  that  critical  circumstances  exist 
with  respect  to  hot-rolled  steel  from 
Korea. 

The  weighted-average  margin  for  the 
amended  final  determination  on  hot- 
rolled  steel  from  Korea  indicates  that 
importers  should  have  known  that  hot- 
rolled  steel  was  being  sold  at  less  than 
fair  value.  Therefore,  we  have  amended 
our  final  determination  and  find  that 
critical  circumstances  exist  with  respect 
to  hot-rolled  steel  from  Korea. 

Suspension  of  Liquidation; 

The  final  estimated  weighted-average 
margins  and  the  All  Others  rates  have 
changed  in  these  investigations  as 


indicated  below.  In  accordance  with 
section  733(d)(2)  of  the  Tariff  Act,  the 
Department  will  direct  Customs  to 
continue  to  require  a  cash  deposit  or 
posting  of  a  bond  on  all  entries  equal  to 
the  corrected  estimated  amounts  by 
which  foreign  market  value  exceeds  the 
United  States  price  as  shown  below. 
The  corrected  margins  are  as  follows: 


Producer/manufacturer/exporter 

Weighted- 

average 

margin 

percentage 

Certain  Hot-Rolled  Cartxxi  Steel 
Flat  Products 

Pohang  Iron  and  Steel 
Company,  Ltd . 

24.95 

All  Others  . 

24.95 

Certain  Cold-Rolled  Cartxxi 
Steel  Flat  Products: 

Pohang  Iron  and  Steel 
Cornpany,  Ltd . 

14.44 

All  Others  . 

14.44 

Certain  Corrosion-Resistant  Car¬ 
bon  Steel  Rat  Products: 

Pohang  Iron  and  Steel 
Conrq>any,  Ltd . 

17.70 

All  Others  . 

17.70 

Certain  Cut-to-Length  Carbon 
Steel  Plate: 

Dongkuk  Steel  Mill  Com¬ 
pany,  Ltd . 

8.88 

All  Others  . 

8.88 

Dated:  July  23, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-18370  Filed  7-30-93;  8:45  am) 
NLUNO  CODE  3E10-OS-P 

[C-557-806] 

Amended  Finel  Afflrmetive 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order;  Extruded 
Rubber  Thread  From  Malaysia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  2. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bettger  or  Vincent  Kane,  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Dspartment  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-2239  or 
482-2815,  respectively. 

On  August  25, 1992,  we  published  a 
final  affirmative  coimtervailing  duty 
determination  and  countervailing  duty 
order  on  extruded  rubber  thread  from 
Malaysia  (57  FR  38472).  In  that 
determination,  we  agreed  that,  absent  an 
injury  determination,  countervailing 
duties  could  not  be  levied  on  subject 
merchandise  that  entered  prior  to  March 


31. 1992,  the  effective  date  of  revocation 
of  Malaysia’s  GSP  status.  However,  we 
determined  that  it  would  be  appropriate 
to  continue  suspension  of  liquidation  of 
pre-March  31st  entries  of  subject 
merchandise  imtil  we  were  able  to 
determine  how  they  should  be  treated  in 
light  of  the  termination  of  the  ITC  injury 
investigation. 

Pursuant  to  the  Court  of  International 
Trade’s  Order  of  Dismissal  dated  July 

13. 1993,  we  have  now  instructed 
Customs  to  liquidate  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  prior 
to  March  31, 1992,  without  the 
imposition  of  countervailing  duties. 

Dated:  July  23, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-18371  Filed  7-30-93;  8:45  am) 
BILUNO  CODE  3610-D8-P 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  (OETCA), 

International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  Certfficate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jude  Kearney,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/482-5131.  'This  is  not  a  toll-fine 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 
Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
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whethw  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H,  Washington, 

DC  20230.  Information  submitted  by  any 
person  is  exempt  horn  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C  552).  Comments  ^ould  refer  to 
this  application  as  “Export  Trade 
Certificate  of  Review,  application 
number  89-4A016.” 

National  Geothermal  Association's 
original  Certificate  was  issued  on 
February  5, 1990  (55  FR  4647,  February 
9, 1990).  Previous  amendments  to  the 
Certificate  were  issued  on  November  7, 
1990  (55  FR  47784,  November  15, 1990), 
April  17, 1991  (56  FR  16328,  April  22, 
1991),  and  on  ^ptember  11, 1991  (56 
FR  47068,  September  17, 1991).  A 
summary  of  the  application  for  an 
amendment  follows. 

Summary  of  the  Application: 

Applicant:  National  Geothermal 
Association.  P.O.  Box  1350,  Davis, 
California  95617. 

Contact:  Arthur  John  Armstrong, 
Counsel,  Telephone:  (703)  356-3100. 

Application  No.:  89-4A016. 

Date  Deemed  Submitted:  July  26, 

1993. 

Proposed  Amendment:  The  National 
Geothermal  Association  seeks  to  amend 
its  Certificate  to  delete  “Eastman 
Christensen  of  Santa  Rosa,  California,  a 
wholly-owned  subsidiary  of  Baker 
Hughes  Incorporated”  as  a  “Member”; 
and  add  “Baker  Hughes  INTEQ,  Inc.  of 
Houston,  Texas,  a  wholly-owned 
subsidiary  of  Baker  Hughes, 
Incorporated”  as  a  Certificate  “Member” 
within  the  meaning  of  §  325.21  of  the 
Regulations  (15  CFR  325.2(1)). 

Dated;  July  27, 1993. 

Jude  Kearney, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

(FR  Doc.  93-18366  Filed  7-30-93;  8:45  amj 
BiLUNQ  COOe  3610-OR-M 


Massachusetts  Instttuta  of  Technology 
et  al.;  Consolidated  Decision  on 
Application  for  Duty>Free  Entry  of 
Scientific  Instrument 

This  is  a  decision  ccmsohdated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce, 


14th  and  Constitution  Avenue.  NW., 
Washington,  DC. 

Docket  Number:  93-037,  Applicant: 
Massachusetts  Institute  of  Teclmotogy. 
Cambridge,  MA  02139.  Instrument:  Two 
Crystal  Wavelength  Dispersive 
Spectrometer,  Model  XM-86ADSXCE. 
Manufacturer:  JEOL,  Ltd.,  Japan. 
Intended  Use:  See  notice  at  58  FR 
27266,  May  7, 1993. 

Docket  Number:  93-040.  Applicant: 
University  of  Rhode  Island. 
Narragansett,  RI 02882-1197. 
Instrument:  Susceptibility  Sensor  and 
Electronics.  Manufacturer:  GEOTEK, 
United  Kingdom.  Intended  Use:  See 
notice  at  58  FR  27267,  May  7, 1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
accessories  fco'  existing  instruments.  In 
each  case,  the  instrument  and  accessory 
were  made  by  the  same  manufacturer. 

The  accessories  are  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessories  which  can  be 
rmdily  adapted  to  the  instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  93-18372  Filed  7-30-93;  8:45  am] 
B4LUNO  cooe  aSIO-DS-F 


National  Oceanic  arnf  Atmospheric 
Administration 

p.0. 0726930] 

Caribbean  Rshery  Managemerrt 
Councii;  Meeting 

AGENCY:  National  Marine  Fisheries 
Smvice,  NOAA.  Conunerce. 

ACTX)N:  Notice  of  public  meeting. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Coimcil)  and  its 
Administrative  Committee  (Committee) 
will  hold  separate  meetings  on  August 
17-19, 1993.  The  meetings  will  be  held 
at  the  Conference  Room,  Carabelle 
Hotel,  Christiansted,  St.  Croix,  U.S. 
Virgin  Islands. 

The  Council  will  hold  its  79th  regular 
public  meeting  to  discuss  the  Coral 
Fishery  Management  Plan,  as  well  as 
other  topics,  llie  Coimdl  will  meet  on 
August  18  fixrni  9  a.m.  until  5  p.m.  and 
on  August  19  from  9  a.m.  until 
approximately  12  noon. 

The  Committee  will  meet  on  August 
17  from  2  p.m.  until  5  p.m.  to  discuss 
administrative  matters  regarding 
Council  operation.  The  meetings  will  be 
conducted  in  the  English  language. 
Fishermen  and  other  interested  persons 


are  invited  to  attend.  Members  of  tlie 
public  will  be  allowed  to  submit  oral  or 
written  statements  regarding  agenda 
items. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera,  suite  1108,  Hato  Rey, 
Puerto  Rico  00918-2577;  telephone: 
(809)  766-5926. 

Dated:  July  26, 1993. 

David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-18292  Filed  7-30-93;  8:45  amJ 
BiLUNQ  cooe  3610-22-P 


p.0. 072693BI 

New  England  Fishery  Management 
Councii;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  will  hold  a  public 
meeting  on  August  10-11, 1993,  at  the 
King’s  Grant  Inn,  Route  128  and  Trask 
Lane,  DanvSrs,  MA;  telephone;  508- 
774-6800.  The  meeting  will  begin  at  10 
a.m.  on  August  10  and  at  8:30  a.m.  on 
August  11. 

On  August  10,  the  meeting  will  begin 
with  reports  from:  The  Council 
Chairman,  the  Executive  Director,  the 
National  Marine  Fisheries  Service 
Regional  Director,  the  Northeast 
Fineries  Science  Center  liaison,  and 
representatives  from  the  Department  of 
State,  the  Coast  Guard,  the  Fish  and 
Wildlife  Service,  and  the  Atlantic  States 
Marine  Fisheries  Commission. 

Following  the  reports,  there  will  be  a 
brief  presentation  on  the  newly 
designated  Stellwagen  Bank  Marine 
Sanctuary  by  sanctuary  manager  Brad 
Barr.  The  chair  of  the  Scallop 
Committee  will  update  the  Council  on 
the  submission  of  Amendment  #4  to  the 
Sea  Scallop  Fishery  Management  Plan 
(FMP).  The  last  portion  of  the  day  will 
be  reserved  for  a  final  review  of  the 
contents  of  Amendment  #5  to  the 
Northeast  Multispecies  (Groundfish) 
FMP.  The  Council  also  may  recommend 
a  90-day  continuation  of  the  current 
emei^ency  action  which  pndiibits  pair 
trawling  and  limits  the  possession  of 
haddock  to  2,500  pounds. 

On  August  11,  tne  Election  of  1993 
Council  officers  will  take  place.  Also, 
the  Lobster  Committee  will  report  aa 
the  most  recent  lobster  stock  assessment 
relative  to  management  considerations 
and  the  industry's  draft  amendment  to 
the  Lobster  Plan.  If  information  is 
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available,  the  Marine  Mammal 
Gimmittee  will  update  the  Council  on 
the  development  of  harbor  porpoise 
management  measures  for  me  Gulf  of 
Maine  sink  gillnet  hshery.  At  the 
conclusion  of  that  discussion,  the 
Habitat  Committee  will  repmrt  on  its 
efforts  to  formulate  habitat 
recommendations  for  inclusion  in 
Grmmdhsh  Amendment  #5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director. 
New  England  Fishery  Management 
Council.  5  Broadway,  Saugus,  MA 
01906;  telephone;  (617)  231-0422. 

Dated:  July  26. 1993. 

David  S.  Creatin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-18291  Filed  7-30-93;  8:45  am) 

BILUNQ  CODE  3S10-22-P 


[I.D.  072693C] 

North  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce.^ 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council’s  Pacific 
Northwest  Crab  Industry  Advisory 
Committee  (Committee),  will  meet  on 
August  10, 1993,  at  the  Alaska  Fisheries 
Science  Center,  7600  Sand  Point  Way 
NE.,  room  2079,  Building  4,  Seattle, 

WA.  The  meeting  will  begin  at  8;30  a.m. 
and  last  until  12  noon. 

The  Committee  will  discuss 
management  of  the  Bering  Sea/Aleutian 
Islands  King  and  Tanner  Crab  Fisheries 
and  possible  proposals  to  amend  the 
Bering  Sea/ Aleutian  Islands  King  and 
Tanner  Crab  Fishery  Management  Plan. 
FOR  FURTHER  INFORMATION  CONTACT:  Ami 
Thomson,  Alaska  Crab  Coalition, 
telephone  (206)  547-7560. 

Dated:  July  26, 1993. 

David  S.  Creatin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-18293  Filed  7-30-93;  8:45  am] 

WLUNQ  CODE  3610-22-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Study  Panel  Chairs  of  the  USAF 
Scientific  Advisory  Board’s  Ad  Hoc 


Committee  on  Options  for  'Theater  Air 
Defense  will  meet  on  20  August  1993  at 
'The  Aerospace  Corporation,  2350  E.  El 
Segundo  Blvd,  El  Segundo,  CA  fi'om  8 
a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  he  to 
discuss  completion  of  the  Theater  Air 
Defense  Study  Briefing  and  final  report. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 

Patay  J.  Conner, 

Air  Force  Federal  Begister  Liaison  Officer. 

(FR  Doc.  93-18319  Filed  7-30-93;  8:45  am) 

WLUNO  CODE  3Q10-01-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  'The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  1, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW,,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Green  (202)  401-3200.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 


opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 

The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  July  27, 1993. 

Cary  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension 
Title:  New  and  Continuation 
Application  for  Grants  under  the  High 
School  Equivalency  Program  (HEP) 
and  the  College  Assistance  Migrant 
Program  (CAMP) 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 

Responses:  90 
Burden  Hotirs:  1,710 
Recordkeeping  Burden: 

Recordkeepers;  90 
Burden  Hours;  450 
Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply 
for  funding  imder  the  High  School 
Equivalency  Program  (HEP)  and  the 
College  Assistance  Migrant  Program 
(CAMP).  'The  Department  will  use  the 
information  to  make  grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  New 
Title:  Student  Release  of  Scores  for  the 
National  Academy  of  Science,  Space 
and  Technology 
Frequency:  Annually 
Affected  Public:  Individuals  or 
households 
Reporting  Burden: 

Responses:  8,840 
Burden  Hoiirs:  2,205 
Recordkeeping  Burden  : 
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Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  National  Academy  of 
Science,  Space,  and  Technology  will 
provide  scholarships,  up  to  $5,000  a 
year,  to  the  top  student  in  each 
Congressional  district  who  majors  in 
the  physical,  life,  or  computer 
sciences,  mathematics  or  engineering. 
The  student  agrees  to  four  years  of 
service  and/or  postgraduate  education 
in  those  fields  of  work  or  study. 

[FR  Doc  93-18327  Filed  7-30-93;  8:45  am] 

BaUNQ  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  JD93-12753T  Oklahoma-46] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

July  27, 1993. 

Take  notice  that  on  July  15, 1993,  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Medrano  Common 
Source,  vmderlying  a  portion  of  Grady 
Coimty,  Oklahoma,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as 
Sections  2,  3, 4,  and  5,  Township  5 
North,  Range  7  West,  and  Sections  32 
and  33,  Township  6  North;;Range  7 
West,  Grady  County,  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma’s  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noi^ 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-18296  Filed  7-30-93;  8:45  am] 
BHJJNO  CODE  trir-OI-M 


[Doclwt  Nos.  RS92-6-000,  el  aL;  RS92-6- 
000,«tal.] 

Columbia  Gaa  Transmisalon  Corp. 
Columbia  Gulf  Tranamiaaion  Co.; 
Technical  Conference 

July  27, 1993. 

Take  notice  that  Coliunbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company 
have  requested  that  a  technical 
conference  be  convened  in  these 
proceedings  to  discuss  with  the  parties 
certain  tarifi  compliance  issues 
identified  in  the  Commission’s  July  14, 
1993  order  on  their  Order  No.  636 
compliance  filings.  In  order  to  facilitate 
the  discussion.  Commission  Staff  will 
convene  a  technical  conference  on 
August  4, 1993,  at  10:00  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  NE., 
Washington,  DC.  *1110  pipeline 
companies  intend  to  distribute  an 
agenda  prior  to  the  conference. 

Any  interested  party,  as  defined  by  18 
CFR  385.102(c),  is  invited  to  attend. 

For  additional  information,  contact 
Donald  A.  Heydt  at  (202)  208-0740,  or 
Sandra  Delude  at  (202)  208-0738. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-18297  Filed  7-30-93;  8:45  ami 
BIUJNO  CODE  S717-«t-M 


[Docket  No.  EL92-6-000] 

Kentucky  Utilities  Co.;  Filing 

July  27, 1993. 

Take  notice  that  on  July  8, 1993, 
Kentucky  Utilities  Company  (KU) 
submitted  on  behalf  of  itself  and  PSI 
Energy,  Inc.,  an  amendment  to  the 
Settlement  Agreement  previously 
submitted  on  December  22, 1992,  in  this 
proceeding.  The  amendment  responds 
in  part  to  concerns  expressed  by  Staff 
relating  to  the  Interconnection 
Agreement  between  KU  and  PSI  which 
formed  part  of  the  Settlement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  6, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD.CadwU, 

Secretary. 

[FR  Doc.  93-18295  nied  7-30-93;  8:45  am] 
BHJJNO  CODE  tm-OI-M 


Office  of  Aims  Control  and 
Nonproiifaration 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  “subsequent  arrangement’’ 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Republic  of  Indonesia  concerning 
Peaceful  Uses  of  Nuclear  Energy,  and 
the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Commvinity 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  almve-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  FTro/IE(EU)-9,  for 
the  transfer  of  32.1  kilograms  of 
uranium  containing  6.404  kilograms  of 
the  isotope  uranium-235  (19.35  percent 
enrichment)  from  the  Federal  Republic 
of  Germany  to  Indonesia  for  use  as  fuel 
for  the  MPR  research  reactor,  Serpong, 
Indonesia. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC  on  July  27, 1993. 
Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy,  Office  of  Anns  Control  and 
Nonproliferation. 

[FR  Doc.  93-18354  Filed  7-30-93;  8:45  am] 
BIUJNO  CODE  Mse-Ol-M 


Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160),  notice  is  hereby  given  of 
a  proposed  “subsequent  arrangement’’ 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Commimity 
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(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Korea  concerning  Civil  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTO/KOIEUI-S,  for 
the  transfer  of  1,350  elements 
containing  2,300  kilograms  of  iiranium 
and  41.8  ^lograms  of  the  isotope 
uranium-235  (1.82  percent  enrichment) 
for  use  as  fuel  in  various  Korea  Nuclear 
Fuel  Company  power  reactors. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  July  27, 1993. 
Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy. 

[FR  Doc  93-18355  Filed  7-30-93;  8:45  am] 
BILLMQ  CODE  #460-01-41 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-997-OR1 

Illinois;  Amendment  to  Major  Disaster 
Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACIlON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  (FEMA-997-DR),  dated  July  9, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Meuiagement  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  dated  July  9, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9. 1993: 

Alexander,  Jackson,  Randolph,  and  Union 
Counties  for  Public  Assistance.  (Already 
designated  for  Individual  Assistance). 


Greene  County  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc  93-18358  Filed  7-30-93;  8:45  am] 

MLUNQ  CODE  C71#-02-M 


[FEMA-996-OR] 

Iowa;  Amendment  To  Notice  of  a  Major 
Disaeter  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
(FEMA-996-DR),  dated  July  9, 1993, 
and  related  determinations. 

EFFECTIVE  DATE:  July  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa 
dated  July  9, 1993,  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the. 
President  in  his  declaration  of  July  9, 
1993. 

The  counties  of  Allamakee,  Audubon, 
Boone,  Cedar.  Clarke,  Clinton,  Decatur, 
Emmett.  Guthrie,  Henry,  Iowa,  Jasper,  Jones, 
Lee,  Linn,  Louisa,  Lyon,  Madison,  Monona, 
Page,  Palo  Alto,  Ringgold,  Story,  Tama, 
Warren,  and  Woodbury  for  Public  Assistance. 
(Already  designated  for  Individual 
Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc.  93-18359  Filed  7-30-93;  8:45  am] 
BILUNO  CODE  671#-02-M 


[FEMA-1000-DR] 

Kansas;  Amendment  to  Major  Disaster 
Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-IOOO-DR),  dated  July 
22, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  25, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22. 1993: 

The  counties  of  Dickinson,  Doniphan,  Geary, 
Ottawa,  and  Saline  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc.  93-18356  Filed  7-30-93;  8:45  am] 
BILUNO  CODE  671#-02-M 


[FEMA-IOOO-DR] 

Kansas;  Amendment  to  Major  Disaster 
Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-IOOO-DR),  dated  July 
22, 1993,  and  related  determinations. 

EFFECTIVE  DATE:  July  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Cafhpbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22, 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22. 1993: 

The  country  of  Riley  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc.  93-18357  Filed  7-30-93;  8:45  am] 
BILUNO  CODE  eris-os-M 
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Fm  Scheduia  for  Processing  Map 
Changes  Beginning  In  Fiscai  Year  1994 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Notice. 

SUMMARY:  This  notice  contains  the  fee 
schedule  for  processing  certain  changes 
to  the  National  Flood  Insurance  Program 
(NFIP)  maps,  effective  October  1, 1993. 
The  fee  procedure  is  imdertaken  to 
reduce  expenses  to  the  NFIP  by 
allowing  for  a  partial  recovery  of  certain 
costs  associated  with  reviewing  projects 
intended  to  support  changes  in  NFIP 
maps. 

EFFECTIVE  DATE:  October  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Matticks,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  This 
action  revises  the  fees  for  processing 
map  changes  published  as  a  Notice  in 
57  FR  29078-079  on  June  30, 1992. 
FEMA  publishes  a  revised  fee  schedule 
periodically  as  a  notice  in  the  Federal 
Register.  The  procedures  for  calculating 
the  initial  fees,  pre-authorized  spending 
limits,  and  hourly  rate  for  engineering 
review,  administrative  and  cartographic 
processing  of  conditional  Letters  of  Map 
Amendment  (CLOMAs),  conditional 
Letters  of  Map  Revision  (CLOMRs), 
Letters  of  Map  Revision  (LOMRs)  and 
map  revisions  listed  in  this  notice  are 
published  at  44  CFR  part  72. 

The  fee  procedure  is  imdertaken  to 
reduce  expenses  to  the  NFIP  by 
allowing  for  a  partial  recovery  of  certain 
costs  associated  with  reviewing  projects 
to  support  changes  in  NFIP  maps.  These 
projects  involve  man-made  changes  in 
the  flood-plain,  such  as  the  placement 
of  fill,  stream  channelizations,  or 
construction  of  bridges,  culverts,  or 
levees.  In  addition,  &ese  projects  are 
typically  limited  in  scope  and  are  often 
undertaken  solely  to  reduce  flood  risk  to 
a  limited  area  of  the  floodplain 
proposed  for  development  so  as  to  offer 
relief  from  flood  insurance  purchase 
requirements  of  42  U.S.C.  4012a,  or  to 
secure  financing  or  other  benefits. 

The  fees  collected  under  this  activity 
are  deposited  into  the  National  Flood 
Insurance  Fund  which  is  the  source  of 
funding  for  this  service.  Cost  recovery 
helps  maintain  the  NFIP  as  a  self- 
supporting  program. 

In  the  fee  schedule  the  initial  fees  are 
listed  according  to  the  type  of 
floodplain  modification  project 
involved.  The  appropriate  initial  fee  is 
required  to  be  paid  by  those  seeking  a 
CLOMA,  CIXDMA,  LOMR  or  map 


revision  prior  to  FEMA’s  initiation  of 
the  review.  The  initial  fee  represents  the 
minimmn  engineering  review  and 
administrative  processing  costs  for  a 
CLOMA,  CLOMR,  LOMR  or  map 
revision  based  on  the  type  of  project. 

The  initial  fee  does  not  include  for  labor 
and  materials  associated  with  the 
cartographic  processing  and  preparation 
of  a  map  revision.  The  cartographic 
costs  are  based  on  the  number  of  map 
panels  affected  by  the  request. 

When  it  is  determined  that  the  actual 
cost  associated  with  the  review  and 
processing  of  a  LOMR  or  map  revision 
will  exce^  the  amount  remitted  for  the 
initial  fee,  the  requestor  will  be  billed 
and  will  be  required  to  remit  payment 
prior  to  receiving  FEMA’s  find 
determination. 

The  pre-authorized  spending  limits 
listed  in  the  fee  schedule  below  denote 
the  amount  at  which  FEMA  will 
suspend  review  of  a  given  case  and  seek 
written  authorization  from  the  requestor 
prior  to  proceeding  with  the  review. 

This  limitation  gives  the  requestor  the 
option  of  discontinuing  the  review  at 
that  time.  This  affords  the  requestor 
protection  against  the  possibility  of  a 
given  review  becoming  more  costly  than 
anticipated  by  the  requestor.  If  the 
requestor  decides  to  discontinue  the 
review  there  will  be  no  refund  of  initial 
fees  paid. 

Initial  fee  schedule.  The  hourly  rate 
upon  which  the  following  fees  and  pre¬ 
authorized  spending  limits  are  based,  is 
$40  per  hour. 

(a)  For  CLOMAs  and  for  CLOMRs.  the 
initial  fees,  subject  to  the  provisions  of 
§  72.4,  shdl  be  pdd  by  the  requestor  in 
the  following  amounts: 

(1)  Single  lot  CLOMA  .  $200 

(2)  Single  lot  CLOMR  (based  strict¬ 

ly  on  the  iHoposed  placement  of 
611  oulside  the  regulatcny 
fioodway) . . . 200 

(3)  Multi-lot/Subdivision  CLOMA  .  280 

(4)  Multi-lot/Subdivision  CLOMR 

(based  strictly  on  the  proposed 
placement  of  611  outside  the  reg¬ 
ulatory  floodway) .  280 

(5)  Review  of  new  hydrology  .  280 

(6)  New  bridge  or  culvert  (no  chan¬ 
nelization)  .  560 

(7)  Channel  modiflcations  only  ......  640 

(8)  Channel  modificafion  and  new 

bridge  or  culvert  .  840 

(9)  Levees,  berms,  or  other  struc¬ 
tural  measures .  1,080 

(10)  Structural  measures  on  allu¬ 
vial  fans  . 2,800 

(b)  For  LOMRs  or  map  revisions  that 
follow  a  CLOMR  issued  by  FEMA.  the 
initial  fee,  subject  to  the  provisions  of 
§  72.4,  for  all  categories  listed  under 
paragraph  (c)  below  will  be  $225,  so 
long  as  the  as-built  conditions  are  the 
same  as  the  proposed  conditions  upon 


which  FEMA  based  the  issuance  of  the 
CLOMR.  These  are  no  fees  for  LOMAs. 
There  are  no  fees  for  single  lot  LOMRs, 
which  meet  the  requirements  set  forth 
in  §  72.5(b),  and  are  based  strictly  on  the 
placement  of  fill  outside  of  the 
regulatory  floodway,  regardless  of 
whether  they  are  issued  following  a 
CLOMA  or  CLOMR. 

(c)  For  LOMRs  or  map  revisions 
wUch  do  not  follow  a  CLOMR  issued  by 
FEMA,  the  initial  fee,  subject  to  the 
provisions  of  §  72.4,  shall  be  paid  by  the 
requestor  in  the  following  amounts: 


(1)  Single  lot  LOMR  not  meeting 
the  requirements  of  $  72.5(b) 

(based  strictly  on  the  placement 
of  fill  outside  the  regulatory 
floodway) . . .  $425 

(2)  Multi-lot/Subdivision  LOMR 

(based  strictly  on  the  proposed 
placement  of  611  outside  the  reg¬ 
ulatory  floodway) _ _ 505 

(3)  New  bridge  or  culvert  (no  chan¬ 
nelization)  . 785 

(4)  Channel  modifications  only _  865 

(5)  Channel  modification  and  new 

bridge  or  culvert  . 1,065 

(6)  Levees,  berms,  or  other  struc¬ 
tural  measures .  1,305 


(7)  Structural  measures  on  alluvial 

fans  . — . . . .  3,025 

(d)  For  projects  involving 
combinations  of  the  actions  listed  under 
paragraphs  (a),  (b),  or  (c)  above,  the 
initial  fee  shall  be  that  diarged  for  the 
most  expensive  action  of  those  that 
compose  the  combination. 

(e)  Following  completion  of  FEMA’s 
review  for  any  CLOIi^,  CLOMR, 

LOMR,  or  map  revision,  the  requestor 
will  be  billed  at  the  established  hourly 
rate  for  any  actual  costs  exceeding  the 
initial  fee  incurred  during  the  review. 
The  hourly  rate  is  currently  $40  per 
hour. 

In  the  event  that  the  revision  request 
results  in  a  change  which  can  be  shown 
on  a  subsequent  map  revision,  the 
requestor  will  be  notified  and  billed  for 
costs  of  cartographic  preparation  and 
processing  of  the  revised  map.  The  fee 
for  this  activity  is  $410  per  map  panel 
affected  by  the  revision.  This  work  will 
not  be  initiated  until  FEMA  has 
received  payment.  The  cost  of  printing 
and  distributing  the  revised  Flood 
Insurance  Rate  Map  (FIRM)  or  Flood 
Boundary  Floodway  Map  (FBFM),  or 
both,  will  be  borne  by  FEMA. 

(f)  Requestors  of  CLOMAs,  CLOMRs, 
LOMRs  and  map  revisions  will  be 
notified  of  the  anticipated  total  cost  if 
the  total  cost  of  processing  the  request, 
including  estimated  costs  for 
cartographic  preparation  and  processing 
of  a  map  revision,  will  exceed  the  pre¬ 
authorized  spending  limits  listed  in  (1) 
through  (4)  ImIow.  The  pre-authorized 
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spending  limits  vary  according  to  the 
type  of  review  performed  and  are  based 
on  the  established  hourly  rate. 


(1)  CLOMAs,  CLOMRs  based  on 

fill  outside  the  regulatory 
floodway  and  single-lot  LOMRs 
based  on  fill  outside  the  regu¬ 
latory  fioodway .  $500 

(2)  Multi-lot/Subdivision  LOMRs 

based  on  fill  outside  the  regu¬ 
latory  floodway .  1,200 


(3)  CLOMRs  for  the  review  of  new 
hydrology,  CLOMRs,  LOMRs  and 
map  revisions  based  on  channel 
modifications,  bridges  and  cul¬ 
verts,  levees,  berms  or  other 


structural  measures  or  a  com¬ 
bination  of  these  .  3,500 

(4)  CLOMRs,  LOMRs  and  map  re¬ 
visions  based  on  structural  meas¬ 
ures  on  alluvial  fans .  6,500 


(g)  If  processing  costs  are  anticipated 
to  exceed  the  pre-authorized  spending 
limits  listed  in  (f)(1)  through  (0(4) 
above,  processing  of  the  request  will  be 
suspended  pending  FEMA  receipt  of 
written  approval  from  the  requestor  to 
proceed.  The  requestor  is  not  entitled  to 
a  refund  of  initial  fees  paid  should 
processing  of  the  case  not  be  continued. 

(h)  The  entity  that  applies  to  FEMA 
through  the  local  community  for  review 
will  be  billed  for  the  cost  of  the  review. 
The  local  community  incurs  no 
financial  obligation  for  fees  under  the 
reimbursement  procedures  of  44  CFR 
part  72  as  a  result  of  transmitting  the 
application  of  another  party  to  FEMA. 

(i)  Payment  of  both  the  initial  fee  and 
final  cost  shall  be  by  check  or  money 
order  payable  in  United  States  funds  to 
the  National  Flood  Insurance  Program, 
or  by  credit  card  payment,  and  must  be 
received  by  FEMA  before  the  CLOMA, 
CLOMR  or  LOMR  will  be  issued,  or 
before  the  cartographic  processing  will 
begin  for  a  map  revision. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.”) 

Dated:  July  27, 1993. 

Francis  V.  Reilly, 

Deputy  Administrator,  Federal  Insurance 
Administration. 

IFR  Doc.  93-18343  Filed  9-30-93;  8:45  am] 
BiUMO  CODE  triS-OS-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Rnancial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  ln)ury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 


Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Uw  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended; 

Dolphin  Cruises,  Inc.,  Ulysses  Cruises,  Inc. 
and  Masefield  Company  Limited,  901 
South  America  Way,  Miami,  Florida 
33132-2073,  Vessel:  Dolphin  IV. 

Dated:  July  27, 1993. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-18281  Filed  7-30-93;  8:45  am) 
BtLUNO  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Banc  One  Corporation,  et  al.; 
Formationa  of;  Acquiaitiona  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
26, 1993. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
^t  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio,  and  Banc  One  Illinois 
Corporation.  Springfield,  Illinois;  to 
acquire  Mid  States  Bancshares,  Inc., 
Moline,  Illinois,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Moline,  Moline,  Illinois. 


2.  Mid  Am,  Inc.,  Bowling  Green.  Ohio; 
to  acquire  100  percent  of  the  voting 
shares  of  American  Bank,  National 
Association,  Xenia,  Ohio. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vico  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  BB&T  Financial  Corporation, 
Wilson,  North  Carolina:  to  acquire  100 
percent  of  the  voting  shares  of  Scotland 
Savings  Bank,  SSB,  Laurinburg,  North 
Carolina. 

2.  CCB  Financial  Corporation, 
Durham,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Central 
Carolina  Savings  Bank,  Inc.,  SSB, 
successor  to  Citizens  Savings,  SSB, 
Lenoir,  North  Carolina. 

C.  F^erai  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vico 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  Golden  Bancorporation, 
Golden,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Goldenbank,  Applewood,  Wheat  Ridge, 
Colorado,  a  de  novo  bank  that  will  be 
formed  by  the  purchase  of  assets  and 
assumption  of  liabilities  of  Bank  of 
Applewood,  d/b/a  Citywide  Bank  of 
A^lewood,  Wheat  Ridge,  Colorado. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  BancWest  Bancorp,  Inc.,  Austin, 
Texas:  to  acquire  100  percent  of  the 
voting  shares  of  Commimity  State  Bank, 
Boling,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-18320  Filed  7-30-93;  8:45  am] 
BIUINQ  CODE  S21(H>1-F 


Columbus  Bancorp,  Inc.,  et  al.;  Notice 
of  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  vmder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 
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Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentafion  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  23, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Columbus  Bancorp,  Inc., 
Indianapolis,  Indiana;  to  engage  de  novo 
through  a  captive  Arizona  credit  life 
insurance  company  in  imderwriting  and 
acting  as  a  principal  for  credit  insurance 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board’s  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Indiana. 

2.  Salin  Bancshares,  Inc., 

Indianapolis,  Indiana;  to  engage  de  novo 
through  a  captive  Arizona  creffit  life 
insurance  company  in  underwriting  and 
acting  as  a  principal  for  credit  insurance 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board’s  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Indiana. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 

Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  The  Sumitomo  Bank,  Umited, 
Osaka.  Japan;  to  engage  de  novo  through 
its  subsidiary,  Sumitomo  Bank  Capital 
Markets,  Inc.,  New  York,  New  York,  in 
acting  as  investment  or  financial  adviser 
to  the  extent  of  providing  portfolio 
investment  advice  to  any  person 
piu^ant  to  §  225.25(b)(4)(iii);  acting  as 
investment  or  financial  adviser  to  the 


extent  of  furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies  pursuant  to  § 
22S.25(b)(4)(iv);  and  acting  as 
investment  or  Vandal  adviser  to  the 
extent  of  providing  financial  advice  to 
State  and  local  governments  (including 
foreign  municipalities  and  agencies  of 
foreign  governments)  pursuant  to  § 
225.25(b)(4)(v);  and  providing,  by  any 
means,  general  information  and 
statistic^  forecasting  with  respect  to 
foreign  exchange  markets  as  well  as 
providing  assistance  to  customers  in 
monitoring,  evaluating,  and  managing 
their  foreign  exchange  exposures 
pursuant  to  §  225.25(b)(17)  of  the 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1993. 

Jennifinr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-18321  Filed  7-30-93;  8:45  am] 
BILLMQ  CODE  S21»ei-F 


First  Union  Corporation;  Acquisition  of 
Company  Engaged  in  Permissibie 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  RegulatlSh  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Ad  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CIIL  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  adivities  will  be  conduded 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspedion  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expeded  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  effidency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflids  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 


identifying  specifically  any  questions  of 
fad  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

L^mments  regarcUng  the  application 
must  be  receiv^  at  the  Rese^  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  18, 
1993. 

A  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  Dominion 
Bankshares  Mortgage  Corporation, 
Roanoke,  Virginia,  and  thereby  engage 
in  servicing  residential  mortgage  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  27, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretoiy  of  the  Board. 

(FR  Doc.  93-18322  Filed  7-30-93;  8:45  am] 
BILUNO  CODE  e21(M>1-f 


Irwin  Rnancial  Corporation; 

Acquisition  of  Company  Engaged  In 
'Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  imder  §  225.23(a)  or  (f)  of 
the  Board’s  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  Lie 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
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identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  23, 
1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Irwin  Financial  Corporation, 
Columbus,  Indiana:  to  engage  de  novo 
through  its  subsidiary.  Irvrin  Union 
Securities,  Inc.,  Columbus,  Indiana,  in 
buying  and  selling  all  types  of  secvirities 
on  the  orders  of  investors  as  a  "riskless 
principal"  pursuant  to  J.P.  Morgan  & 
Company,  76  Federal  Reserve  Bulletin 
26  (1990)  and  Bankers  Trust,  75  Federal 
Reserve  Bulletin  829  (1989). 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-18323  Filed  7-30-93;  8:45  am] 
BILUNQ  cooe  SlIOOI-F 


Jimmie  Michaei  Luecke;  Change  in 
Bank  Controi  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Hoiding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(3)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  19, 1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Jimmie  Michael  Luecke,  Giddings, 
Texas;  to  acquire  an  additional  9.19 
percent  of  the  voting  shares  of  Giddings 
Bancshares,  Inc.,  Giddings,  Texas,  for  a 
total  of  19  7  *3  percent,  and  thereby 


indirectly  acquire  First  National  Bank  of 
Giddings,  Giddings,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1993. 

Jemufisr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-18324  Filed  7-30-93;  8:45  am] 
BHJJNQ  cooe  C21IH)1-F 


NationsBank  Corporation,  Charlotte, 
North  Carolina;  Application  To  Engage 
De  Novo  in  inventory  Inspection 
Services 

NationsBank  Corporation,  Charlotte. 
North  Carolina,  has  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C. 

1843(c)(8))(BHC  Act)  and  section 
225.23(a)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a))  to  engage  de  novo 
through  its  subsidiary,  NationsCredit 
Commercial  Corporation.  Allentown, 
Pennsylvania  (Company),  in  inventory 
inspection  services.  These  services 
would  be  offered  to  customers  in 
connection  with  loans  made  by  such 
customers  and  secured  by  inventory 
where  Company  is  not  engaging  in  any 
other  loan  servicing  activities  for  such 
customers.  These  services  would 
include  identifying  inventory  and 
determining  its  general  condition, 
protection,  and  level  of  use,  as 
appropriate;  identifying  missing 
inventory  and  potential  credit  exposure 
as  a  result  thereof;  facilitating  the 
orderly  payment  of  loans  upon  the  aging 
or  sale  of  inventory;  and  supporting 
claims  for  purchase  money  security 
interests  in  inventory  under  the 
Uniform  Commercial  Code.  These 
services  would  not  include  the 
appraisal,  repossession,  or  resale  of 
inventory.  Customers  of  Company 
would  include  manufacturers  or  multi¬ 
state  distributors  of  goods  that  provide 
the  financing  for  the  purchase  of  the 
goods;  finance  companies  that  provide 
purchase  money  inventory  financing  on 
a  multi-state  basis;  and  large  regional 
banks  that  provide  purchase  money 
inventory  financing  to  retailers  on  a 
multi-state  basis.  These  services  would 
be  provided  throughout  the  United 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  prior  Board  approval,  engage 
directly  and  indirectly  in  any  activities 
“which  the  Board,  after  due  notice  and 
opportunity  for  hearing,  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banldng  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto.” 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking” 


test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity:  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
activity  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 

National  Courier  Ass’n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (DC  Cir. 
1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  to  managing  or  controlling 
banks.  "Board  Statement  Regarding 
Regulation  Y,”  49  FR  794,  806  (1984). 

Applicant  iftaintains  that  banks 
routinely  perform  inventory  inspection 
services,  as  well  as  other  operationally 
and  functionally  similar  services,  in 
connection  with  loans  they  make  and 
loans  they  service.  Applicant  believes 
that,  as  a  result,  banldng  organizations 
are  particularly  well  equipped  to 
provide  inventory  inspection  services. 
Accordingly.  Applicant  considers  the 
proposed  activities  to  be  closely  related 
to  banking. 

In  order  to  satisfy  the  "proper 
incident”  test,  section  4(c)(8)  of  the  BHC 
Act  requires  the  Board  to  find  that  the 
performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interest,  or  unsoimd  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  increasing  the  range  of 
services  offered  by  Applicant  to 
companies  that  provide  inventory 
financing  to  the  public,  thereby 
increasing  the  availability  of  such 
financing  to  the  public;  by  increasing 
competition  in  the  provision  of 
inventory  inspection  services;  and  by 
introducing  Applicant  and  Company  to 
a  new  range  of  customers.  Moreover, 
Applicant  believes  that  approval  of  the 
proposed  activities  will  not  result  in  any 
unsoimd  banking  practices  or  other 
adverse  effects. 

In  publishing  this  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  issues  raised  by  the 
proposal  under  the  BHC  Act.  Notice  of 
the  proposal  is  published  solely  in  order 
to  seek  the  views  of  interested  persons 
on  the  issues  presented  by  the 
application,  and  does  not  represent  a 
determination  by  the  Board  that  the 
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proposal  meets  or  is  likely  to  meet  the 
standards  of  the  BHC  Act 

Any  comments  or  requests  for  a 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles, 
Secretary,  Bocu'd  of  Governors  of  the 
Federal  Reserve  System,  Washington, 

DC  20551,  not  later  than  Au^st  31, 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board  Rules  of  I^ocedure 
(12  CFR  262.3(e)),  be  accompanied  by  a 
statement  of  reasons  why  a  written 
presentation  would  not  sufRce  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
ag^ieveo  by  approval  of  the  proposal. 

This  appucaUon  may  be  inspected  at 
the  office  of  the  Board  of  Governors  or 
of  the  Federal  Reserve  Bank  of 
Richmond. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1993. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-18325  Filed  7-30-93;  8:45  am) 
BtLUNQ  CODE  UIOOI-F 


FEDERAL  TRADE  COMMISSION 

[Docket  No.  C-3442] 

Abbott  Laboratories;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Illinois-based  marketer  of  very-low- 
calorie  diet  programs  (rapid  weight  loss, 
modified  fasting  diets  of  800  or  fewer 
calories  per  day)  from  making  false  or 
unsubstantiated  claims  about  health 
risks,  weight  loss,  or  weight  loss 
maintenance;  and  requires  certain 
disclosures  in  conjimction  with  safety 
and  weight  loss  maintenance  claims. 
DATES:  Complaint  and  Order  issued  June 
24, 1993.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Brinley  Williams  or  David  Plottner, 
Cleveland  Regional  Office,  Federal 
Trade  Commission,  668  Euclid  Avenue, 
suite  520-A,  Cleveland,  Ohio  44114, 
(216)  522-4210. 


1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  CommiMion’s  Public 
Reference  Branch,  H-130. 6th  Street  k  Pennsylvania 
Avenue.  NW.,  Washingkm,  DC  20580. 


SUPPLEMENTARY  INFORMATION:  On  Friday, 
April  9, 1993,  there  was  published  in 
the  Federal  Register,  58  FR  18397,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Abbott 
Laboratories,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat.  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45,  52) 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  93-18336  Filed  7-30-93;  8:45  ami 
BiujNQ  cooe  nso-ei-M 


[File  No.  922-3319] 

G.C.  Thorsan,  Inc.,  d/b/a  G.C. 
Electronics,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION;  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  t^gs,  an  Illinois 
manufacturer  of  aerosol  cleaning 
products  from  making  environmental 
benefit  claims  for  any  product  unless 
the  respondent  possesses  competent  and 
reliable  evidence  to  substantiate  the 
claims. 

DATES:  Comments  must  be  received  on 
or  before  October  1, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Ralph  Stone,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  Street, 
suite  570,  San  Francisco,  CA  94103. 
(415)  744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 


hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  api»t>val, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreemmit  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  G.C  Thorsen,  Inc.,  a 
corporation,  also  trading  and  doing  business 
as  G.C  Electronics.  Inc. 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  G.C. 
Thorsen,  Inc.,  a  corporation,  also  trading 
and  doing  business  as  G.C.  Electronics, 
Inc.,  hereinafter  sometimes  referred  to 
as  proposed  respondent,  and  it  now 
appearing  that  ffie  proposed  respondent 
is  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
fi-om  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between  the 
respondent,  by  its  duly  authorized 
officer,  and  its  attorney,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  G.C.  Thorsen. 
Inc.  is  a  corporation  organized,  existing, 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware, 
with  its  office  and  principal  place  of 
business  at  1801  Morgan  Street, 
Rockford.  Illinois  61102-1209. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commissimi  thereafter  may  either 
withdraw  its  acceptance  of  this 
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agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
sudi  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  of  facts,  other  than 
jurisdictional  facts,  or  of  violations  of 
law  as  alleged  in  the  draft  of  complaint 
here  attached. 

6.  This  agreement  contemplates  that  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,*the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  attached  draft 
complaint  and  its  decision  containing 
the  following  order  to  cease  and  desist 
in  disposition  of  the  proceeding  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  the  proposed 
respondent’s  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondent 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  |}enalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 


’’Class  I  ozone-depleting  substance” 
means  a  substance  that  harms  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  and  is  listed  as  such 
in  title  6  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  101- 
549,  and  any  other  substance  which 
may  in  the  &ture  be  added  to  the  list 
pursuant  to  title  6  of  the  Act.  Class  I 
substances  currently  include 
chlorofluorocarbons,  halons,  carbon 
tetrachloride  and  1,1,1-trichloroethane. 

“Class  n  ozone-depleting  substance” 
means  a  substance  that  harms  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  and  is  listed  as  such 
in  title  6  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  101- 
549,  and  any  other  substance  which 
may  in  the  ^ture  be  added  to  the  list 
pursuant  to  Title  6  of  the  Act.  Class  II 
substances  currently  include 
hydrochlorofluorocarbons. 

I 

It  is  ordered  That  respondent,  G.C. 
Thorsen,  Inc.,  a  corporation,  also  trading 
and  doing  business  as  G.C.  Electronics, 
Inc.,  its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
sale,  or  distribution  of  any  product,  in 
or  affecting  commerce,  as  “commerce” 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing  that  any  such 
product  containing  any  Class  I  or  Class 

II  ozone-depleting  substance  is  “ozone 
friendly,”  “environmentally 
responsible,”  “does  not  contain  CFCs” 
or  “does  not  contain  ozone  damaging 
components,”  or,  by  words,  depictions, 
or  symbols  representing  directly  or  by 
implication,  that  any  such  product  will 
not  deplete,  destroy,  or  otherwise 
adversely  affect  ozone  in  the  upper 
atmosphere. 

U 

It  is  further  ordered  That  respondent 
G.C.  Thorsen,  Inc.,  a  corporation,  also 
trading  and  doing  business  as  G.Cr 
Electronics,  Inc.,  its  successors  and 
assigns,  and  its  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  o^er  device,  in  connection 
with  the  advertising,  labeling,  offering 
for  sale,  sale,  or  distribution  of  any 
product,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that  any  product  offers  any 
environmental  benefit,  unless  at  the 


time  of  making  such  representation, 
respondent  possesses  and  relies  upon 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  such  representation.  For 
the  purposes  of  this  Order,  “competent 
and  reliable  scientific  evidence”  shall 
mean  tests,  analyses,  research,  studies, 
or  other  evidence  based  on  the  expertise 
of  professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

III 

It  is  further  ordered  That  for  three  (3) 
years  from  the  date  that  the  respondent 
makes  any  representation  covered  bv 
this  Order,  the  respondent  shall 
maintain  and  upon  written  request 
make  available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  that  the  respondent 
relied  upon  in  disseminating  any 
representation  covered  by  this  (Drder. 

B.  All  tests,  reports,  studies  or 
surveys,  analyses,  or  other  materials  in 
the  possession  or  control  of  the 
respondent  that  contradict,  qualify,  or 
call  into  question  any  representation 
covered  by  this  Order  or  the  basis  on 
which  the  respondent  relied  for  such 
representation. 

IV 

It  is  further  ordered  That  the 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

V 

It  is  further  ordered  That  the 
respondent  shall  distribute  a  copy  of  ^ 
this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements,  promotional 
materials,  product  labels,  or  other  sales 
materials  covered  by  this  Order. 

VI 

It  is  further  ordered  That  the 
respondent  shall,  within  sixty  (60)  days 
after  service  of  this  Order  upon  it,  and 
at  such  other  times  as  the  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  i” 
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detail  tbe  manner  and  fwm  in  which  it 
has  complied  with  this  Order. 

Anal3r8i8  of  Proposed  Consent  Order  To 
Aid  l^blic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement.  suh)ect  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  G.C  Thorsen,  Inc.,  also 
trading  and  doing  business  as  G.C. 
Electronics,  Inc.,  a  Delaware 
corpOTation. 

The  proposed  consent  ord»  has  been 
placed  cm  the  public  record  few  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement’s  proposed  order. 

This  matter  concerns  labeling  and 
advertising  of  "Air-Duster,”  and  "Airjet 
n,”  computer  and  office  equipment  care 
and  maintenance  products,  llie 
Commission’s  complaint  in  this  matter 
charges  that  the  respondent’s  labeling 
and  point-of-sale  materials  contain  false 
and  misleading  representations  that 
these  products  are  "ozone  friendly,” 
"environmentally  respcmsible,”  do  "not 
contain  CFCs  (chlorofluorocariMHis),” 
and  do  not  "contain  other  ozone 
damaging  components.”  The  compliant 
also  dharges  that  the  respondmt  falsely 
represented  that  the  chemical  used  in  its 
products  is  approved  by  the 
Environmental  Protection  Agency 
(“EPA”)  and  contains  an  EPA-approved 
substitute  for  CFCs  that  complies  with 
the  Montreal  Protocol.  The  complaint 
alleges  that  the  respondent  represented 
that  there  are  no  ingredients  in  its 
product  that  will  deplete  the  earth’s 
ozone  layer  or  barm  or  damage  the 
environment.  The  complaint  further 
alleges  that  the  respon^nt  represented 
that  the  hydrochlorofluorocarbon 
(HCFC)  known  as 

chloroffifluoromethane  (HCFC-22)  is 
EPA-approved  or  an  EPA-approved 
substitute  for  CFCs  that  complies  with 
the  Montreal  Protocol,  and  does  not 
contribute  to  the  depletion  of  the  earth’s 
ozone  layer.  In  fact,  the  complaint 
alleges,  these  representations  are  false 
and  misleading,  because  respondent’s 
products  contain  HCFC-22,  a  known 
ozone-depleting  chemical.  Furthermore, 
HCFC-22  is  not  an  EPA-approved 
chemical  or  an  EPA-approved  substitute 
for  CFCs  that  complies  with  the 
Montreal  Protocol. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 


respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

'The  proposed  other  defines  Class  I 
and  Class  n  ozone-depleting  substances, 
incorporating  the  definitions  established 
in  the  Clean  Air  Act  Amendments  of 
1990.  Class  I  substances  currently  listed 
rmder  the  Act  are  CFCs,  halons,  carbon 
tetrachloride,  and  1,l.l-trich)oroethane. 
Class  n  substances  currmitly  consist  of 
HCFCs. 

Part  I  of  the  proposed  order  requires 
the  respondent,  in  connectim  vrith  the 
advertising,  labeling,  offiaring  for  sale, 
sale,  or  distribution  of  any  product,  to 
cease  representing  that  pro^cts 
containing  any  Clm  I  or  Class  II  ozone- 
depleting  substances  are  "ozeme 
friendly,”  "environmentally 
responsible.”  "does  not  contain  CFCs” 
or  "does  not  contain  ozone  damaging 
components,”  or,  by  words,  depictions, 
or  symbols  representing  that  any  such 
product  will  not  deplete,  destroy,  or 
otherwise  adversely  affect  ozone  in  the 
upper  atmosphere. 

Under  the  Clean  Air  Act 
Amendments,  the  EPA  has  authority  to 
add  new  chemicals  to  the  Class  I  and 
Class  n  lists.  Thus,  the  ordw’s 
definitions  of  Class  I  and  Class  II  ozone- 
depleting  substance  specifically  include 
substances  that  may  be  added  to  these 
lists.  If  additional  substances  are  added 
to  the  Class  I  and  Class  II  lists.  Part  I  of 
the  order  becomes  applicable  to  claims 
made  for  products  containing  those 
substances  after  the  substances  are 
added  to  the  lists. 

Part  n  of  the  proposed  order  requires 
the  respondent  to  cease  representing 
that  any  of  its  products  offer  any 
environmental  benefit,  imless  the 
respondent  possesses  and  relies  upon 
competent  and  reliable  evidence  that 
substantiates  the  representation. 

Parts  in,  IV,  V,  and  VI  of  the  proposed 
order  are  standard  order  provisions 
requiring  the  respondent  to  retain 
substantiation  materials,  to  notify  the 
Commission  of  changes  in  corporate 
identity,  to  distribute  a  copy  of  the  order 
to  officers,  agents,  representatives,  or 
employees,  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qaik, 

Secretary. 

(FR  Doc.  93-18338  Filed  7-30-93;  8:45  am) 

BILUNtt  CODE  tTSO-OI-M 


[DkLC-34411 

National  Media  Corporation,  at  al.; 
Prohibitad  Trad#  Practioaa,  and 
Afflrmativa  Corractiva  Acliona 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Pennsylvania-based  corporations  from 
disseminating  the  infomercials  for 
Cosmetique  Francais  or  for  Crystal 
Power  and  frnm  making  false  claims 
regarding  the  efficacy  or  safety  of  any 
similar  cellulite  treatment  product, 
similar  crystalline  stone  or  any  product. 
The  consent  order  requires  that  a 
disclosure  statement  be  placed  in 
certain  video  advertisements,  and  that 
the  respondents  pay  $275,000  into  a 
fund  for  consumer  redress  to  be 
administered  by  the  Commission. 

OATES:  Complaint  and  Order  issued  June 
24, 1993.1 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Hensley.  Seattle  Regional 
Office,  Federal  Trade  Commission.  2806 
Federal  Bldg.,  915  Second  Av&.  Settle, 
WA  98174.  (206)  220-6350. 

SUPPLEMENTARY  INFORMATION:  Chi 
Wednesday,  April  14, 1993,  there  was 
published  in  t^  Feiierel  Register,  58  FR 
19446,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  National 
Media  Corporation,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  ob)ections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(See.  6, 38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45,  52) 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  93-18335  Filed  7-30-93;  8:45  ami 
BiLUNQ  CODE  STSO-Ol-M 


>  Copies  of  the  Complaint  and  the  DedsioB  and 
Order  are  available  from  the  Commission't  Pubtic 
Reference  Branch.  H-130, 8th  Street  k  Pennsyhrania 
Avenue  NW.,  Washington.  DC  20580. 
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[DkLC-3440] 

Service  Corporation  internetionei; 
Prohibited  Trade  Practicee,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
Texas  corporation  to  divest,  to  a 
Commission-approved  acquirer,  five 
funeral  homes,  and  to  obtain  prior 
Commission  approval,  for  a  period  of 
ten  years,  before  acquiring  any 
additional  funeral  homes  in  certain  ‘ 
Georgia  and  Tennessee  areas. 

DATES:  Complaint  and  Order  issued  June 
15, 1993.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Ducore,  FTC/S-2115, 
Washington,  DC  20580.  (202)  326-2526. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  August  6, 1991,  there  was 
published  in  the  Federal  Register  56  FR 
37359,  revision,  57  FR  14720,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Service 
Corporation  Intemaitonal,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interpret 
or  apply  sec.  5, 38  Stat.  719,  as  amended;  sec. 
7,  38  Stat.  731,  as  amended;  15  U.S.C  45, 18) 
Donald  S.  Clark, 

Secretary. 

IFR  Doc.  93-18334  Filed  7-30-93;  8:45  am) 
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[File  No.  922  3232] 

Texwipe  Company;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 


I  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission’s  Public 
Reference  Branch,  H-130, 6th  Street  ft  Pennsylvania 
Avenue,  NW.,  Washington,  DC;  20580. 


imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  Jersey-based 
manufacturer  of  aerosol  cleaning 
products  firom  making  environmental 
benefit  claims  for  any  product  unless 
the  respondent  possesses  competent  and 
reliable  evidence  to  substantiate  the 
claims. 

DATES:  Comments  must  be  received  on 
or  before  October  1, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffiey  Klurfeld  or  Ralph  Stone.  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St.,  suite 
570,  San  Francisco,  CA  94103  (415) 
744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4. 9(b) (6) (ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  The  Texwipe  Company,  a 
corporation. 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  The 
Texwipe  Company,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  and  it  now 
appearing  that  the  proposed  respondent 
is  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
firom  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between  the 
respondent,  by  its  duly  authorized 
officer,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  The  Texwipe 
Company  is  a  corporation  organized, 
existing,  and  doing  business  undtr  and 
by  virtue  of  the  laws  of  the  State  ^f  New 
Jersey,  with  its  office  and  principal 
place  of  business  at  650  East  Crescent 


Avenue,  Upper  Saddle  River,  New 
Jersey  07458. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  emd  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  of  facts,  other  than 
jurisdictional  facts,  or  of  violations  of 
law  as  alleged  in  the  draft  of  complaint 
here  attached. 

6.  This  agreement  contemplates  that  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  attached  draft 
complaint  and  its  decision  containing 
the  following  order  to  cease  and  desist 
in  disposition  of  the  proceeding  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  the  proposed 
respondent’s  address  as  stated  in  this 
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agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  term  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondent 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  hie 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

Class  I  ozone-depleting  substance  means  a 
substance  that  harms  the  environment  by 
destroying  ozone  in  the  upper  atmosphere 
and  is  listed  as  such  in  Title  6  of  the  Clean 
Air  Act  Amendments  of  1990,  Pub.  L.  No. 
101-549,  and  any  other  substance  which  may 
in  the  future  be  added  to  the  list  pursuant  to 
Title  6  of  the  Act.  Class  I  substances 
currently  include  chlorofluorocarbons, 
halons,  carbon  tetrachloride  and  1,1,1- 
trichloroethane. 

Class  II  ozone-depleting  substance  means  a 
substance  that  harms  the  environment  by 
destroying  ozone  in  the  upper  atmosphere 
and  is  listed  as  such  in  Title  6  of  the  Clean 
Air  Act  Amendments  of  1990,  Pub.  L.  No. 
101-549,  and  any  other  substance  which  may 
in  the  future  be  added  to  the  list  pursuant  to 
Title  6  of  the  Act.  Class  II  substances 
currently  include  hydrochlorofluorocarbons. 

I 

It  is  ordered  That  respondent.  The 
Texwipe  Company,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  any  product,  in  or 
affecting  commerce,  as  "commerce”  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing  that  any  such 
product  containing  any  Class  I  or  Class 

II  ozone-depleting  substance  is  "ozone 
safe,”  "environmentally  safe,”  or,  by 
words,  depictions,  or  symbols 
representing  directly  or  by  implication, 
that  any  such  product  will  not  deplete, 
destroy,  or  otherwise  adversely  affect 
ozone  in  the  upper  atmosphere. 


II 

It  is  further  ordered  That  respondent 
The  Texwipe  Company,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
sale,  or  distribution  of  any  product,  in 
or  affecting  commerce,  as  "commerce” 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that  any 
product  offers  any  environmental 
benefit,  unless  at  the  time  of  making 
such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  such  representation.  For 
purposes  of  this  Order,  "competent  and 
reliable  scientific  evidence”  shall  mean 
tests,  analyses,  research,  studies,  or 
other  evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  ^e  profession  to  yield 
accurate  and  reliable  results. 

III 

It  is  further  ordered  That  for  three  (3) 
years  horn  the  date  that  the  respondent 
makes  any  representation  covered  by 
this  Order,  the  respondent  shall 
maintain  and  upon  written  request 
make  available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  that  the  respondent 
relied  upon  in  disseminating  any 
representation  covered  by  this  Order. 

B.  All  tests,  reports,  studies  or 
surveys,  analyses,  or  other  materials  in 
the  possession  or  control  of  the 
respondent  that  contradict,  qualify,  or 
call  into  question  any  representation 
covered  by  this  Order  or  the  basis  on 
which  the  respondent  relied  for  such 
representation. 

IV 

It  is  further  ordered  That  the 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 


V 

It  is  further  ordered  That  the 
respondent  shall  distribute  a  copy  of 
this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements,  promotional 
materials,  product  labels,  or  other  sales 
materials  covered  by  this  Order. 

VI 

It  is  further  ordered  That  the 
respondent  shall,  within  sixty  (60)  days 
after  service  of  this  Order  upon  it,  and 
at  such  other  times  as  the  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
fi-om  respondent  The  Texwipe 
Company,  a  New  Jersey  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement’s  proposed  order. 

This  matter  concerns  labeling  and 
advertising  of  various  Texwipe 
computer  and  office  equipment  care  and 
maintenance  products,  including 
MicroDuster,  PC  Duster,  and 
OfficeDuster.  The  Commission’s 
complaint  in  this  matter  charges  that  the 
respondent’s  labeling  and  advertising 
contain  false  and  misleading 
representations  that  these  products  are 
"ozone  safe”  and  "environmentally 
safe.”  The  complaint  alleges  that, 
through  the  statement  "ozone  safe,”  the 
respondent  represented  that  there  are  no 
ingredients  in  its  products  that  will 
deplete  the  ozone  layer.  Through  the 
statement  "environmentally  safe,”  the 
respondent  represented  that  there  are  no 
ingredients  in  its  products  that  harm  or 
damage  the  environment.  In  fact,  the 
complaint  alleges,  these  representations 
are  false  and  misleading,  because 
respondent’s  products  contain  the 
hydrochlorofluorocarbon  (HCFC)  known 
as  chlorodifluoromethane  (HCFC-22),  a 
known  ozone-depleting  chemical. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
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violations  charged  and  to  prevent  the 
respondent  firom  engaging  in  similar 
acts  and  practices  in  the  Kiture. 

The  proposed  order  defines  Class  I 
and  Class  D  ozone-def^eting  substances, 
incorporating  the  d^nitions  established 
in  the  Cleui  Air  Act  Amendments  of 
1990.  Class  I  substances  currently  listed 
under  the  Act  are  ddorc^husocarbons 
(CFCs),  halons,  caiixm  tetraeddoride, 
and  1,1,1-trichloroethane.  Class  n 
substances  currently  consist  of  HCFCs. 

Part  I  of  die  proposed  order  requires 
the  respondent,  in  connection  with  the 
advertising,  labeling,  ofiering  for  sale, 
sale,  or  distribution  of  any  product,  to 
cease  representing  that  products 
containing  any  Class  I  or  Class  II  ozone- 
depleting  substances  are  **ozone  safe**  or 
“environmentally  safe,"  or,  by  words, 
depictions,  at  symbols  representing  that 
any  such  product  will  not  deplete, 
destroy,  or  otherwise  advwsely  afiact 
ozone  in  the  upper  atmosphere. 

Under  the  Clean  Air  Act 
Amendments,  the  Environmental 
Protection  Agency  has  authority  to  add 
new  chemic^  to  the  Class  1  and  Class 
n  lists.  Thus,  the  order’s  definitions  of 
Class  I  and  Class  n  ozone-depleting 
substances  specifically  include 
substances  that  may  be  added  to  these 
lists.  If  additional  substances  are  added 
to  the  Class  I  and  Class  n  lists.  Part  I  of 
the  ord«  becomes  appHcable  to  ckums 
made  for  products  containing  those 
substances  after  the  substances  aie 
added  to  the  lists. 

Part  n  of  the  proposed  order  requires 
the  respondent  to  cease  represendng 
that  any  of  its  products  offer  any 
environmental  benefit,  unless 
respondent  possesses  and  relies  upon 
competent  and  reliable  evidence  tjiat 
substantiates  such  representation 
Pmts  m,  IV,  V,  and  VI  of  the  pn);}osed 
order  are  standard  ordor  provisions 
requiring  the  respondent  to  retain 
substantiation  materials,  to  notify  the 
Commission  of  changes  in  corporate 
idMitity,  to  distribute  a  copy  of  the  order 
to  officers,  agents,  representatives,  or 
employees,  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  propos^  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  dark. 

Secretary. 

(FR  Doc.  93-18337  Filed  7-30-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdmMstraMon  for  Chttdron  amt 
FamlllM 

Agency  Information  CoMactlon  Under 
0MB  Revtaer 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  approval  of 
information  collection  requirements 
previously  approved  by  CMB  under 
Control  Number  0970-0033.  This 
request,  titled:  "Annual  Survey  of 
Refugees"  is  required  by  the  Refugee 
Act  of  1980  and  the  Reffigee  Assistance 
Amendments  of  1982  and  1986.  This 
request  fOT  approval  is  submitted  by  the 
Office  of  Reftigee  Resettlement  (ORR)  of 
the  Administration  for  Children  and 
Families  (ACF). 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  horn 
Steve  R.  Smith,  Office  of  Information 
S)rstems  Management,  (ACF),  by  calling 
(202) 401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven,  OMB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street  NW.,  Washington.  DC  20503  (202) 
395-7316. 

Information  on  Document 

Title:  Annual  Survey  Refugee  (Form 
ORR-9) 

OMB  No.:  0970-0033 
Description:  The  Office  of  Refugee 
Resettlement,  (ORR),  ACF,  uses  the 
Annual  Survey  of  Refugees  (Form 
ORR-9)  to  collect  information  on 
refugees  to  satisfy  the  reporting 
requirements  contained  in  the 
Immigration  and  Nationality  Act. 
Section  413(b)(1)  of  the  Act  (as  added 
by  the  Refugee  Act  of  1980),  requires 
ORR  to  report  annually  to  ffie 
Congress  an  updated  profile  of 
employment  and  labor  force  statistics 
for  refugees  who  have  entered  the 
•  U.S.  within  the  previous  five  years. 

In  1992,  ORR  completed  its  21st 
annual  telephone  survey  of  a  national 
sample  of  Southeast  Asian  refugees  on 
the  employment,  labor  force  statistics 
and  economic  adjustments  factors  of 
refugees  to  the  United  Stales.  ORR 
converted  and  the  annual  survey  to  a 
longitudinal  survey  beginning  with  the 
1994  interviews.  Thus,  the  survey 
continuously  tracks  the  progress  of  a 
randomly  sampled  group  of  refugees 


over  their  initial  five  years  in  this 
coimtry.  ORR  will  fu^er  expand  the 
survey  to  include  non-Southeast  Asian 
refugees  in  the  current  national  sample. 

Effective  utiliz^ion  of  this 
information  by  is  absolutely 
essential  because  this  information  will 
be  used  as  basis  in  determining  end 
managing  admissions  levels  for  refugees 
to  the  United  States.  This  information 
will  also  be  analyzed  by  ORR  officials 
and  used  in  the  preparation  of 
testimony  for  Ct^ressional  Hearings  on 
appropriations,  reauthorization  of  the 
Refugee  Act,  and  used  as  resource 
information  for  the  Congress,  the 
general  public  and  special  interests 
groups.  A  summmy  of  the  survey 
finding  will  be  included  as  part  ORR’s 
Annual  Report  to  Congress.  ORR 
officials  will  also  use  this  information  to 
formulate  policy  options  and  in  program 
development. 

Annual  Number  of  Respondents:  2,500 
Annual  Frequency.  1 
Average  Burden  Hours  Per  Response:  45 
min. 

Total  Burden  Hours:  1,875 
Dated:  June  24, 1993. 

Larry  Guerrero, 

Deputy  Director.  Office  of  Information 
Systems  Management. 

(FR  Doc.  93-18313  Filed  7-30-93;  8:45  ami 
BILUNG  CODE  41S4-01-M 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisiems  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a 
previously  approved  Congressionally 
mandated  information  collection  titled: 
"The  Third  National  Study  of  the 
Incidence  of  Child  Abuse  and  Neglect 
(NIS-3).  The  NlS-3  will  include  two 
major  studies  and  five  sub-studies.  The 
First  major  study,  the  Basic  NIS-3 
Sentinel  Study,  and  one  of  the  five  sub¬ 
studies.  the  New  Sentinel  Agency 
Categories  Study,  are  currently  under 
OMB  review.  This  request  for  OMB 
review  applies  to  the  second  major 
study,  the  Court  Referral  Study,  and  the 
remaining  four  sub-studies,  the  Analysis 
of  Hidden  Duplication  Bias,  the  Sentinel 
Questionnaire  Follow-up  Study,  the 
Annualization  Basis  Study,  and  the 
Child  Protective  Services  Screening 
Study. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  R.  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202) 401-6964. 
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Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven,  0MB  Desk 
Officer  for  ACF,  0MB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street  NW.,  Washington,  DC  20503. 

(202) 395-7316. 

Information  on  Document 

Title:  The  Third  National  Study  of  the 
Incidence  of  Child  Abuse  and  Neglect 
(NIS-3) 

OMB  No.;  New  Request 
Description;  With  me  enactment  of  the 
Child  Abuse  Prevention  and 
Treatment  Act  of  1974  and 
reauthorization  by  the  enactment  of 
the  Child  Abuse  Prevention, 

Adoption,  and  Family  Services  Act  of 
1988  (Pub.  L.  100-294),  Congress 
directed  the  National  Center  on  Child 
Abuse  and  Neglect  (NCCAN)  of  the 
Administration  for  Children  and 
Families  to  “make  a  complete  and  full 
study  and  investigation  of  the 
national  incidence  of  child  abuse  and 
neglect,  including  a  determination  of 
the  extent  to  which  incidents  of  child 
abuse  and  neglect  are  increasing  in 
number  or  severity.”  The  1974 
Congressional  mandate  was  met  with 
completion  of  the  first  National  Study 
of  the  Incidence  and  Severity  of  Child 
Abuse  and  Neglect  (NIS-1).  In  1984, 
the  Congress  broadened  its 
requirements  and  instructed  NCCAN 
to  “study  and  investigate  the  national 
incidence  of  child  abuse  and  neglect 
and  make  findings  about  any 
relationships  between  non-payment  of 
child  support  and  between  various 
other  factors  and  child  abuse  and 
neglect,  and  the  extent  to  which 
incidents  of  child  abuse  and  neglect 
are  increasing  in  number  and 
severity”. 

The  purposes  of  NIS-3  are  to  study 
the  national  incidence  of  child  abuse 
and  neglect,  including  (i)  the  extent  to 
which  incidents  of  child  abuse  are 
increasing  or  decreasing  in  number  and 
severity:  and  (ii)  the  incidence  of 
substantiated  reported  child  abuse  cases 
that  result  in  civil  protection 
proceedings  or  criminal  proceedings, 
including  the  number  of  such  cases  with 
respect  to  which  court  makes  a  finding 
that  abuse  or  neglect  exists  and  the 
di^osition  of  such  cases. 

The  data  collection  instruments  and 
procedures  of  this  study  will  be  used  by 
NCCAN  to  respond  to  its  Congressional 
mandate  (Pub.  L.  100-294  as  amended) 
to  estimate  the  total  number  of  children 
who  are  abused  or  neglected  in  the 
United  States  and  to  indicate  the  degree 
to  which  this  number  has  changed  since 


the  data  collected  for  earlier  studies  in 
1979  and  1986,  and  to  determine  the 
incidence  of  substantiated  child  abuse 
and  neglect  cases  that  result  in  civil  and 
criminal  court  proceedings  and 
characteristics  of  such  cases. 

Annual  Number  of  respondents:  6,160 
Annual  Frequency:  1 
Average  Burden  Per  Response:  20  min. 
Total  Burden  Hours:  2,080 
Naomi  B.  Marr, 

Director,  Office  of  Information  Systems 
Management. 

IFR  Doc  93-18314  Filed  7-30-93;  8:45  ami 
BIUJNQ  CODE  4ia«-«1-M 


Food  and  Drug  Administration 
[Dockot  No.  93N-02171 

Zoecon  Corp.;  Withdrawal  of  Approval 
ofNADA’a 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  animal  drug 
applications  (NADA’s)  held  by  Zoecon 
Corp.  One  NADA  provides  for  using 
butonate  liquid,  another  for 
dichlorophene/toluene  capsules,  and 
the  third  for  selenium  disulfide 
shampoo.  The  sponsor  requested  the 
withdrawal  of  approval  of  the  NADA’s. 
In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  amending  the  regulations  by 
removing  the  entries  which  reflect 
approval  of  the  NADA’s. 

EFFECTIVE  DATE:  August  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville.  MD  20855,  301-295- 
8749. 

SUPPLEMENTARY  INFORMATION:  Zoecon 
Corp.,  12200  Denton  Dr..  Dallas,  TX 
75234,  is  the  sponsor  of  NADA  41-587 
which  provides  for  use  of  Vet-Kem  T- 
113  (butonate  liquid),  NADA  94-777  for 
Zodiac  3  in  1  Worm  Capsules 
(dichlorophene/toluene),  and  NADA 
103-434  for  Vet-Kem  Selenium 
Disulfide  Shampoo.  Zoecon  requested 
that  FDA  withdraw  approval  of  NADA 
94-777  in  its  letter  of  February  10, 1993, 
and  NADA’s  41-587  and  103-434  in  its 
letters  of  March  3, 1993,  because  it  no 
longer  manufactures  or  distributes  the 
products. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21 CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 


5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA’s  41-587, 94-777, 
and  103-434,  and  all  supplements  and 
amendments  thereto  is  hereby 
withdrawn,  effective  August  12, 1993. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  removing  21  CFR  520.240  and 
amending  21  CFR  520.580(b)(1)  and 
524.2101(c)  to  reflect  the  withdrawal  of 
approval  of  these  NADA’s.' 

Dated:  July  26. 1993. 

Richard  H.  Teske, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

(FR  Doc.  93-18277  Filed  7-30-93;  8:45  ami 

BILUNO  CODE  4160-01-F 


[Docket  No.  93N-0274] 

Miles  Inc.;  Withdrawal  of  Approval  of 
14  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  14  new  drag  applications 
(NDA’s)  held  by  Miles  Lnc.,  4th  and 
Parker  Sts.,  P.O.  Box  1986,  Berkeley.  CA 
94701  (Miles).  Miles  notified  the  agency 
in  writing  that  the  drag  products  were 
no  longer  being  marketed  tmder  the 
NDA’s  and  requested  that  the  approval 
of  the  applications  be  withdrawn. 
EFFECTIVE  DATE:  September  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Maizel,  Center  for  Drag 
Evaluation  and  Research  (HFD-53), 
Food  and  Drag  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-443-4320. 

SUPPLEMENTARY  INFORMATION:  Miles  has 
informed  FDA  that  these  drag  products 
listed  in  the  table  are  no  longer  being 
marketed  under  the  NDA’s  and 
requested  that  FDA  withdraw  approval 
of  the  applications.  Miles  has  also,  by 
request,  waived  its  opportunity  for  a 
hearing. 


NDANo. 

Drug  name 

8-412  .... 

Cytal  Irrigation  Solution  and  Di¬ 
luted  Cytal  Urethral  Solution. 

16-472  .. 

Mannitol  10%  in  Half  Normal  Sa¬ 
line  Injection,  Mannitol  10%  In¬ 
jection,  Mannitol  20%  Injection, 
Mannitol  15%  Injection,  and 
Mannitol  15%  in  0.45%  Sodium 
Chloride  Injection. 

18-246  .. 

Sterile  Water  for  Irrigation  in  Plas¬ 
tic  Container. 

18-247  .. 

Sodium  Chloride  for  Irrigation  in 
Plastic  Container. 
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NOANo. 

Drug  name 

18-372  .. 

Dextrose  5%  Injecten  in  Plastic 
Container. 

18-399  „ 

Dextrose  5%  and  Sodium  Chlo¬ 
ride  0.2%  InJecHon  in  Plastic 
Container. 

18-400  .. 

Dextrose  5%  arrd  Sodium  Chlo¬ 
ride  0.45%  Injection  in  Plastic 
Container. 

18-417  _ 

Lactated  nrrger’s  Infection  in 
Plastic  Contairter. 

18-600  .. 

Dextrose  5%  and  Sodium  Chlo¬ 
ride  0.9%  Injection  In  Plastic 
Container. 

18-501  .. 

Dextrose  5%  and  Sodium  Chlo¬ 
ride  0.3%  injection  in  Plastic 
Contamer. 

18-502  .. 

Sodium  Chloride  0.9%  injection  in 
Plastic  Contairter. 

18-503  .. 

Sodium  Chloride  0.45%  Injection 
in  Plastic  Container. 

18-604  .. 

Dextrose  10%  Injection  in  Plastic 
Container. 

18-605  .. 

Steriie  Water  for  Injection  in  Plas¬ 
tic  Contairter. 

Therefore,  under  section  505(el  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Canter  for 
Drug  Evaluation  and  Research  (21 CFR 
5.82),  approval  of  the  NDA’s  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hweby 
withdrawn,  elective  September  1, 1993. 

Dated:  July  21, 1993. 

CariCPeck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc  93-18279  Filed  7-30-93;  8:45  am] 
BIUJNO  CODE  41M-(n-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES  940-03-4129-14-241  A;  KYES  45088] 

Competitive  Coal  Lease  Offering  by 
Sealed  Bid;  Leslie  County,  KY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Competitive  coal  lease  offering 
by  sealed  bid. 

SUMMARY:  Notice  is  hereby  given  that  as 
a  result  of  an  application  filed  by  Leeco, 
Incorporated,  for  coal  resources  located 
in  the  Daniel  Boone  National  Forest, 
Redbird  Ranger  District  in  Leslie 
County,  Kentucky,  U.S.  Forest  Service 
Tract  88  and  Partial  Tract  420  will  be 
offered  for  competitive  leasing  by  sealed 
bid  in  accordance  with  the  provisions  of 
the  Mineral  Leasing  Act  of  1947  (61 
Stat.  913,  30  U.S.C  351-359),  as 
amended.  The  land  in  the  application  is 
as  follows:  U.S.  Forest  Service  Tract  88 


and  U.S.  Forest  Service  Partial  Tract  420 
which  is  described  as; 

All  that  certain  parcel  or  tract  of  land  lying 
and  being  in  Leslie  County,  Kentucky 
situated  an  the  water’s  of  Mott's  Hollow  of 
White  Oak  Creek  of  Greasy  Cre^  of  the 
Middle  Fork  of  the  Kentucky  River.  More 
particularly  bounded  and  described  as 
follows: 

All  bearings  are  based  on  True  North  and 
all  distances  are  expressed  in  feet. 

Beginning  at  Corner  2,  which  is  a  12"  Pine 
located  in  the  head  of  a  small  drain  about 
1600  feet  northwest  of  the  Mouth  of  Mott’s 
Hollow.  Thence, 

North  06®33'  West  107.47  feet  to  Comer  3. 
a  1^4"  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  3,  Tr.  420,  L.S.  608, 1972, 
located  on  top  of  spur  at  head  of  small  drain 
1600  feet  west  of  Mott’s  Hollow.  Thence, 

North  47®46'  West  86.87  feet  to  Corner  4, 
a  1%"  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  4,  Tr.  420,  L.S.  608, 1972, 
located  on  top  of  spur  between  Mott’s  Hollow 
and  a  small  drain  of  White  Oak  Creek. 

Thence, 

North  66'’39'  East  1.191.24  feet  to  Corner  5, 
a  1%"  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  5,  Tr.  420,  L.S.  608, 1972, 
located  in  the  Left  Hand  Fork  of  Mott’s 
Hollow.  Thence,  southeasterly  with  the  Left 
Hand  Fork  of  Mott’s  Hollow,  the  following 
meander  calls: 

ft— South  28‘’30'  East  106.04  feet  to 
meander  point  1. 

b— South  44°37'  East  192.82  feet  to 
meander  point  2. 

c — South  58®20'  East  190.55  feet  to  Comer 
6,  a  1 V4"  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  6,  Tr.  420,  L.S.  608, 1972, 
located  about  1,300  feet  north  of  the  Mouth 
of  Mott’s  Hollow.  Thence. 

South  67^26'  East  61.10  feet  to  Comer  7,  a 
iy4"  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  7,  Tr.  420,  LS.  608, 1972, 
located  about  1,200  feet  north  of  the  Mouth 
of  Mott’s  Hollow.  Thence, 

North  54*23'  East  248.44  feet  to  Comer  8, 
a  20"  Poplar  marked  as  comer.  Thence, 

South  59*18'  East  70.68  feet  to  Comer  9, 
unable  to  set  comer  at  this  location  but  set 
Reference  Monuments  to  this  comer.  (1)  1%" 
X  30"  alumimun  pipe  with  a  3"  cap  stamped 
Ref.  Mon.  A,  Cor.  9,  L.S.  608, 1972,  N  59*18' 
W  7.60  ft.,  (2)  used  Cor.  8  of  said  tract  for 
Ref.  Mon.  Looted  about  1,400  feet  north  of 
the  Mouth  of  Mott’s  Hollow  in  the  Right 
Hand  Fork.  Thence,  southwesterly  with  the 
Right  Hand  Fork  of  Mott’s  Hollow  and  seven 
(7)  lines  with  the  George  Turner  parcel,  the 
fblloMdng  meander  calls: 

a — South  05*06'  East  55.24  feet  to  meander 
point  1. 

b— South  22*18'  West  167.12  feet  to 
meander  point  2. 

0— South  28*51'  West  121.66  feet  to 
meander  point  3. 

d— South  16*46'  West  99.90  feet  to  Cmrier 
10,  a  IW'  X  30"  aliuninum  pipe  with  a  3" 
cap  stamped  Cor.  10,  Tr.  420,  LS.  608, 1972, 
located  in  the  center  of  Mott’s  Hollow  and  at 
it’s  forks  and  about  1,100  feet  north  of  the 
Mouth  of  Mott’s  Hollow.  Thence, 

North  69*45'  West  143.95  feet  to  Comer  11, 
a  1%"  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  11,  Tr.  420,  L.S.  608, 1972, 


located  approximately  150  feet  northwest  of 
the  forks  of  Mott’s  Hollow.  Thence, 

South  86*02'  West  133.96  feet  to  Comer  12. 
a  1%"  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  12,  Tr.  420,  L.S.  608, 1972,  i 

located  about  275  feet  west  of  Mott’s  Hollow.  ' 

Thence,  southwesterly  with  the  spur  between  ! 

Mott’s  Hollow  and  White  Oak  Creek,  the 
following  meander  calls: 

a— South  74*27'  West  173.99  feet  to  i 

meander  point  1. 

b— South  61*26'  West  145.40  feet  to 
meander  point  2.  < 

c — South  75*58'  West  298.90  feet  to  Comer  I 

13,  8  marked  Red  Oak  and  a  1%"  x  30" 
aluminum  pipe  with  a  3"  cap  stamped  Cor. 

13,  Tr.  420,  L.S.  608, 1972,  located  on  the 

spur  between  Mott’s  Hollow  and  White  Oak 

Q^k.  Thence,  j 

Down  the  ridge  approximately  225  feet  to  a 

small  red  oak;  thence  down  the  hill  to  the  j 

head  of  the  small  drain  to  a  12"  Pine,  the 

place  of  beginning,  containing  17.74  acres,  ' 

more  or  less,  being  part  of  the  same  tract  ; 

described  in  a  certain  deed  conveyed  to  the  ‘ 

United  States  of  America,  dated  January  15, 

1973,  in  Deed  Book  75,  pages  454-458,  in  the 
records  of  Leslie  County,  Kentucky. 

U.S.  Forest  Service  Tract  88  and 
Partial  Tract  420,  will  be  offered  as  one 
parcel,  combined,  total  162.67  acres.  1 

These  tracts  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount,  provided  that  the  high  bid  for 
the  tracts  equals  or  exceeds  the  fair 
market  value  (FMV)  of  the  tracts  as 
determined  by  the  authorized  officer 
after  the  sale.  The  Department  has 
established  a  minimum  bid  of  $100  per 
acre  for  the  tracts.  'The  minimum  bid  is 
not  to  be  considered  as  representing  the 
amount  for  which  the  tracts  may 
actually  be  leased,  since  FMV  will  be 
determined  in  a  separate  postsale 
analysis.  If  identical  high  sealed  bids  are 
received,  the  tying  high  bidders  will  be 
asked  to  submit  follow-up  sealed  bids 
until  a  high  bid  is  receiv^.  All  tie¬ 
breaking  bids  must  be  submitted  within 
the  15  minutes  following  the  authorized 
officers’  announcement  at  the  sale  that 
identical  high  bids  have  been  received. 

DATE:  The  sale  will  be  held  at  10  a.m., 
Tuesday,  August  31, 1993,  in  the  Public 
Room  of  the  Bureau  of  Land 
Management,  Eastern  States,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153.  Each  bid  must  be  clearly 
identified  by  the  swial  number  on  the 
outside  of  the  sealed  envelope 
containing  the  bid.  'The  bids  should  be 
sent  by  certified  mail,  return  receipt  or 
be  hand  delivered  on  or  before  5  p.m., 
Monday,  August  30, 1993.  Any  bids 
received  after  5  p.m.,  August  30, 1993 
will  not  be  considered. 

SUPPLEMENTARY  INFORMATION:  The  COal 
resource  being  offered  is  imderground 
mineable,  potentially  bypass,  coal.  The 
coal  resource  being  offer^  is  the  Hazard 
Number  4  Ck>al  Seam,  also  known  as  the 
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Fireclay  Seam,  only.  The  proximate 
analysis  of  the  coal  within  the  proposed 
lease  is  as  follows: 

Proximate  Analysis  As  Received  for 
Hazard  No.  4 


%  Ash . 20.01 

%  Moisture . 2.04 

%  Volatile . 32.25 

%  Fixed  Carbon . 45.70 

Btu./lb . 11,299 

%  Sulfur . 92 


The  coal  contained  in  Tract  88  and 
Partial  Tract  420  is  estimated  at  543,291 
tons  of  recoverable  reserves. 

RENTAL  AND  ROYALTY:  Any  lease  issued 
as  a  result  of  this  offering  will  provide 
for  pajmient  of  an  annual  rental  of  $3 
per  acre  and  a  royalty  payable  to  the 
United  States  of  8%  of  the  value  of  the 
coal  mined  by  underground  methods 
and  shall  be  determined  in  accordance 
with  43  CFR  3485.2. 

NOTICE  OF  AVAILABILITY:  Bidding 
instructions  and  bidder  qualifications 
are  included  in  the  Detailed  Statement 
of  Lease  Sale.  Copies  of  the  Detailed 
Statement  and  of  the  proposed  coal 
lease  are  available  at  the  Bureau  of  Land 
Management.  Eastern  States.  Case  file 
documents  are  also  available  for  public 
inspection  at  the  Eastern  States  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pearl  F.  Tillman  at  (703)  440-1511  or 
Mr.  Ian  J.  Senio  at  (703)  440-1526  at  the 
Bureau  of  Land  Management,  Eastern 
States,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153. 

Dated:  July  27. 1993. 

Larry  Hamilton, 

Acting  State  Director. 

(FR  Doc.  93-18367  Filed  7-30-93;  8:45  am] 
BtUJNG  CODE  431(MU-M 


[AO-967-4230-05;  AA-8447-A2] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1601, 1613(a),  will  be  issued  to 
The  Eyak  Corporation  for  5349.72  acres. 
The  lands  involved  are  in  the  vicinities 
of  the  Rude  River  area  and  Cordova, 
Alaska. 

Copper  River  Meridian,  Alaska 

Tps.  13  S.,  Rs.  1  and  2  W. 

T.  16  S.,  R.  1  W. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Cordova 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 


Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  September  1, 1993,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  fi-om  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Terry  R.  Hassett, 

Chief,  Branch  of  KCS  Adjudication. 

IFR  Doc.  93-18308  Filed  7-30-93;  8:45  am) 
MLUNO  CODE  431(KM-M 


[CCM)50-4210-04;  COC53601  and 
COC55406] 

Realty  Action;  Exchange  of  Public 
Lands  In  Conejos,  Rio  Grande, 
Alamosa,  and  Huerfano  Counties,  CO 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action,  exchange 
of  public  lands  for  State  of  Colorado 
lands  in  Conejos,  Rio  Grande,  Alamosa, 
and  Huerfano  Counties,  Colorado. 

SUMMARY:  The  following  described  land 
has  been  examined  and  found  suitable 
for  disposal  by  exchange  vmder  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716)  for  land  of  equal  value  belonging 
to  the  Colorado  State  Land  Board: 

New  Mexico  Principal  Meridian,  Colorado 

T.  35  N.,  R.  5  E.. 

Sec.  25:  Lots  1-8. 

T.  35  N.,  R.  6  E. 

Sec.  21:  SWV4NEV4.  NWV4.  NWV4SEV4; 
Sec.  22:  SV2SWV4: 

Sec.  26:  Lots  1  and  2.  WV2WV2: 

Sec.  27:  E'/i.  EV2WV2. 

Containing  1,408.87  acres  in  CO-53601. 

Sixth  Principal  Meridian,  Colorado 
T.  26  S..  R.  70  W., 

Sec.  26:  NEV4NEV4.  SV2NEV4.  SV2NWV4, 
Si/i; 

Sec.  27:  SE'A; 

Sec.  33:  EV2SWV4.  WV2SEV4,  SEV4SEV4: 
Sec.  34:  N’/i,  SWV4; 

Sec.  35:  N’/i. 

Containing  1,680  acres  in  CC)C-55406. 

In  exchange  for  these  public  lands, 
the  United  States  would  acquire  the 


following  State  land  from  the  Colorado 
State  Land  Board: 

T.  38  N.,  R.  6  E..  NMPM, 

Sec.  36:  All. 

T.  28  S.,  R.  3  W.,  6th  P.M.. 

Sec  16:  All  Except  M.S.16694. 

T.  28  S..  R.  69  W., 

Sec.  16:  All; 

Sec.  17:  SEV4SEV4; 

Sec.  20:  NEV4,  NEV4NWV4; 

Sec.  21:  NEV4.  N'ANW'A.  SEV4NWV4, 
NEV4SEV4; 

Sec.  22:  WV«2SWV4.  SEV4SWV4.  SWV4SEV4; 
Sec.  27:  NWV4NEV4.  NEV4NWV4. 
Containing  2,700  acres. 

DATES:  Comments  must  be  received  by 
September  13, 1993. 

ADDRESSES:  Submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management,  Canon  City  District  Office, 
P.O.  Box  2200,  Canon  City,  CO  81215- 
2200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stu  Parker  at  the  above  address  or 
phone (719) 275-0631. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  exchanges  is  for  the 
United  States  to  acquire  important 
public  recreation  sites  and  important  elk 
habitat;  the  State  will  acquire  public 
lands  adjacent  to  other  State  land  which 
will  enhance  management  potential. 
Differences  in  land  values  will  be 
equalized  by  acreage  adjustments 
following  appraisal.  Mineral  rights  will 
be  included  where  possible,  as 
determined  by  the  mineral  report. 

Publication  of  this  notice  segregates 
the  public  lands  from  entry  under  the 
public  land  laws  including  the  mining 
laws,  except  for  exchange,  for  a  period 
of  two  years  from  publication  of  this 
notice. 

Dated:  July  22, 1993. 

Stuart  L.  Freer, 

Associate  District  Manager. 

IFR  Doc.  93-18273  Filed  7-30-93;  8:45  am] 
NLUNO  CODE  4310^B-H 


[CO-050-4210-04;  COC-44110] 

Realty  Action;  Supplement;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Realty  action;  exchange  of 
public  land  in  Park  and  Custer  counties, 
Colorado. 

SUMMARY:  The  following  described  land 
has  been  found  suitable  for  disposal  by 
exchange  under  sec.  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1716). 

T.  13  S.,  R.  73  W.,  6th  P.M., 

Sec.  8:  SEV4NWV4. 

T.  22  S.,  R.  71  W., 

Sec.  10:  SWV4NEV4. 
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Containing  a  total  of  80  acrea. 

DATES:  Comments  on  this  proposal  can 
be  submitted  to  the  District  Manager 
until  August  16, 1993. 

ADDRESSES:  District  Manager,  Bureau  of 
Land  Management.  P.O.  Box  2200, 
Canon  City.  CO  81215-2200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Stuart  Parker  at  (719)  275-0631 
SUPPLEMENTARY  INFORMATION:  Notices 
have  been  previously  issued  for  nearby 
lands  to  be  included  in  various  “land 
pool"  exchanges  with  Shepard  and 
Associates.  These  two  parcels  are 
needed  to  equalize  values  in  the  Stirrup 
Ranch  Exchange  in  Fremont  County. 
Adjoining  landowners  %vill  acquire 
these  parcels  through  this  land  pool 
exchange. 

Publication  of  this  notice  will 
segregate  the  public  land  from  entry 
under  the  public  land  laws,  induding 
the  mining  laws  for  2  years  or  until 
patent  issues. 

Dated:  July  16, 1993. 

Roger  Underwood, 

Acting  District  Manager. 

(FR  Doc.  93-18272  Filed  7-30-93;  8:45  am} 
BlUJNa  CODE 


[00-050-4210-05;  COC-53415] 

Realty  Action;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Direct  sale  of  public  land  COC- 
53415,  Gilpin  County.  CO;  conveyance 
of  federally-owned  mineral  interests. 

SUMMARY:  The  following  described 
public  land  has  been  examined  and 
found  suitable  for  sale  under  section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1713)  at  no  less  than  the  appraised  fair 
market  value,  which  has  bmn 
determined  to  be  $7,700: 

T.  2  S.,  R.  73  W.,  Sixth  P.M.,  CO 
Sec.  36:  Lot  39. 

Containing  4.01  acres. 

This  parcel  will  be  offered  by  direct 
sale  to  Eloy  and  Sharon  Perea.  Mineral 
rights  will  be  available  for  simultaneous 
purchase  upon  payment  of  filing  fees 
and  purchase  price. 

If  the  parcel  is  not  purchased  by  the 
Pereas  within  the  time  allowed,  the 
parcel  will  be  available  for  purchase  by 
the  general  public  by  sealeo  bid. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  until  the  land  is  sold  or  2  years 
horn  publication  of  this  notice.  Detailed 
information  concerning  this  sale. 


including  patent  reservations,  sale 
procedures,  etc.,  will  be  available  upon 
request. 

ADDRESSES:  Bureau  of  Land 
Management,  Canon  City  CKstrict,  Box 
2200,  Canon  City,  CO  81215-2200. 
DATES:  Interested  parties  may  submit 
comments  until  September  8, 1993,  to 
the  District  Manager  at  the  address 
shown  above. 

FOR  FURTHER  INFORMATION  CONTACT:  StU 
Paricer  at  (719)  275-0631, 

Dated:  July  22, 1993. 

Stuart  L.  Freer, 

Associate  District  Manager. 

[FR  Doc.  93-18269  Filed  7-30-93;  8:45  am) 
BILLINQ  CODE  431(Ki8-M 


[10-010-03-4210-05;  IDI-28091] 

Sale  of  Public  Land  in  Owyhee  County, 
ID 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action — IDI- 
29238. 

SUMMARY:  The  following-described 
public  land  has  been  examined  and 
through  the  public-supported  land  use 
planning  process  has  b^n  determined 
to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  section  203  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1713)  at  no 
less  than  the  apprai.sed  fair  market 
value.  The  land  will  not  be  offered  for 
sale  until  at  least  60  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

Boise  Meridian,  Idaho 
T.  2  N.,  R.  4  W., 

Sec.  31:  Tract  37. 

■The  area  described  contains  19.45  acres  in 
Owyhee  County. 

DATES:  On  or  before  September  16, 1993, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Boise  District,  at 
the  address  below.  Objections  will  be 
reviewed  by  the  State  Director,  who  may 
sustain,  modify  or  vacate  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  described 
above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  FLPMA.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
first. 


ADDRESSES:  Boise  District  Office,  3948 
Development  Avenue,  Boise,  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT: 

Blackie  Bruegman,  Realty  Specialist,  at 
the  address  shown  above  or  (208)  384- 
3437. 

SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  the 
Idaho  Transportation  Department  for 
construction  and  use  as  a  weigh  station 
and  Port  of  Entry.  Acceptance  of  a  sale 
offer  will  constitute  an  application  for 
conveyance  of  that  portion  of  the 
mineral  estate  of  no  known  value.  A 
separate  non-refundable  fee  of  $50.00 
will  be  required  from'the  purchasers  for 
conveyance  of  the  mineral  interests. 

The  reservations,  terms,  and 
conditions  applicable  to  the  sale  are: 

Excepting  and  reserving  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30, 1890  (26  Stat.  291;  43 
U.S.C.  945). 

2.  All  oil.  gas,  and  geothermal 
resources  thereon  together  with  the  right 
to  prospect  for,  mine,  and  remove  the 
minerals. 

3.  Those  rights  for  highway  purposes 
granted  to  the  Idaho  Department  of 
Transportation,  its  successors  or  assigns, 
by  Right-of-Way  IDBL-4)48385,  under 
the  Act  of  November  9, 1921  (42  Stat. 
0216). 

4.  Those  rights  for  road  purposes 
granted  to  the  Gem  Highway  District,  its 
successors  or  assigns,  by  Right-of-Way 
IDI-22579,  under  the  Act  of  August  27, 
1958  (23  U.S.C.  107(d)  and  317); 

Subject  to: 

4.  Those  rights  for  underground 
telephone  line  purposes  granted  to 
Contel  (dba  GTE  West),  its  successors  or 
assigns,  by  Right-of-Way  No.  lDI-29239. 
under  the  Act  of  October  21, 1976  (90 
Stat.  2776;  43  U.S.C.  1761). 

5.  Those  rights  for  electric  powerline 
purposes  granted  to  Idaho  Power,  its 
successors  or  assigns,  by  Right-of-Way 
No.  IDI-29013,  under  the  Act  of  October 
21,  1976  (90  Stat.  2776;  43  U.S.C.  1761). 

6.  Those  rights  for  a  500  KV 
powerline  purposes  granted  to  Pacific 
Power  and  Light,  its  successors  or 
assigns,  by  Right-of-Way  IDI-8875, 
under  the  Act  of  October  21, 1976  (90 
Stat.  2776;  43  U.S.C.  1761). 

Dated:  July  16, 1993. 

Rodger  E.  Schmitt, 

Acting  District  Manager. 

[FR  Doc.  93-18274  Filed  7-30-93;  8:45  amj 
BILUNO  CODE  4310-C&-M 
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Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  Agreement 
(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
the  Environmental  Systems  Research 
Institute  (ESRI).  The  purpose  of  the 
CRADA  is  to  research  methods  to 
improve  software  for  USGS  map 
revision  and  product  generation 
(RevPG),  and  subsequently  expand 
availability  of  the  RevPG  software  via 
distribution  through  both  the  U.S. 
Government  and  the  ESRI  user  network. 
Any  other  organization  interested  in 
pursuing  the  possibility  of  a  CRADA  for 
similar  Idnds  of  activities  should 
contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Deputy  Assistant  Division  Chief, 
Office  of  Research,  U.S.  Geological 
Survey,  519  National  Center,  Reston, 
Virginia  22092;  Telephone  703-648- 
4637,  FAX  703-648-5542. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Nystrom,  address  above. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  July  22, 1993. 

Roy  R.  Mullen, 

Associate  Chief,  National  Mapping  Division. 
[FR  Doc.  93-18271  Filed  7-30-93;  8:45  am] 
MUJNG  CODE  4310-31-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32312] 

Connecticut  Central  Railroad 
Company— Trackage  Rights 
Exemption — Connecticut  Rail  Systems, 
Inc. 

July  23, 1993. 

Notice  To  The  Parties 

A  notice  of  exemption  in  the  above 
proceeding,  served  and  published  in  the 
Federal  Register  (58  FR  37504)  on  July 

12. 1993,  indicated  that  the  grant  of 
trackage  rights  became  effective  on  Jime 

29. 1993.  Counsel  for  the  parties  has 
established  that  the  notice  was  actually 
filed  with  the  Commission  on  Jime  18, 
1993,  rather  than  June  22, 1993,  as 
indicated  in  our  decision.  Therefore, 
please  correct  your  copies  to  show  that 


the  transaction  was  effective  June  25, 
1993,  and  eliminate  corresponding 
footnote  No.  2. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-18346  Filed  7-30-93:  8:45  am) 
BILUNO  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether  section 
3504(h)  of  Pub.  L.  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  £rom 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  EHC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB. 
Department  of  Justice,  Washington.  DC 
20530. 


Extension  of  the  Expiration  Date  of  a 

Currently  Approved  Collection  Without 

Any  Change  in  the  Substance  or  in  the 

Method  of  Collection 

(1)  Capital  Punishment  Report  of 
Inmates  Under  Sentence  of  Death 

(2)  NPS-8.  NPS-8A,  NPS-8B,  NPS-8C, 
NPS-8(L).  Bureau  of  Justice  Statistics 

(3)  Annudly 

(4)  State  or  Local  Governments,  Federal 
agencies  or  employees.  This  program 
is  concerned  with  a  study  of  capital 
punishment  statutes  and  persons 
imder  sentence  of  death  in  state  and 
Federal  correctional  institutions.  Data 
from  this  program  will  form  the  basis 
for  historical  trend  analysis  and  will 
be  used  by  BJS,  Congress,  journalists, 
researchers,  and  others  as  a  source  of 
comparative  data. 

(5)  2,932  annual  responses  at  .254  hours 
per  response 

(6)  746  annual  burden  hours 

(7)  Not  applicable  imder  3504(h) 

(1)  Performance  Report 

(2)  No  form  number.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 

(3)  Annually 

(4)  State  or  Local  Governments.  The 
information  obtained  through  this 
collection  will  be  used  to  determine 
the  progress  of  grantees  toward  the 
goals  stated  in  their  Formula  Grant 
Plans,  to  ensure  compliance  with  JJDP 
Act  requirements,  and  to  respond  to 
public  inquiries  about  the  grant 
program. 

(5)  57  annual  responses  at  152  hoius  per 
response 

(6)  8,664  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Juvenile  Justice  and  Delinquency 
Prevention  Act  Formula  Grant 
Program  Application  Kit:  Fiscal  Years 
1994-1996 

(2)  No  form  number.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 

(3)  Annually 

(4)  State  or  Local  Governments.  This 
documentation  package  provides 
appropriate  state  agencies  with  the 
instructions  and  forms  necessary  to 
apply  for  formula  grants  imder  ffie 
JJDP  Act.  It  provides  guidance  in 
developing  the  three-year 
comprehensive  plan,  annual  plan 
updates,  and  the  annual  plan 
application  for  FY  1994-1996. 

(5)  57  annual  responses  at  432  hours  per 
response 

(6)  24,624  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Juvenile  Justice  and  Delinquency 
Prevention  Act  Formula  Grant 
Program  Individual  Project  Report 

(2)  No  form  number.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 

(3)  One-time. 
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(4)  State  or  Local  Governments.  This 
information  collection  will  provide 
basic  data  from  public  and  private 
subgrant  project  participants  receiving 
JJDP  Act  formula  grant  funds.  The 
information  will  permit  the  analysis 
of  grants  and  provide  documentation 
wUch  will  aid  in  reporting  the  impact 
of  the  Federal  funds. 

(5)  1,240  annual  responses  at  .5  hours 
per  response 

(6J  620  annual  burden  hours 
(7)  Not  applicable  under  3504(h) 

Public  comment  an  these  items  is 
encouraged. 

Dated:  July  27. 1993. 

Lewis  Arnold, 

Department  Qearance  Officer,  Department  of 
Justice. 

(FR  Doc.  93-18333  Filed  7-30-93;  8:45  am] 
BIUJNe  CODE  44t»-tS-ll 


Lodging  of  Modified  Judgment  by 
Consent  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section  122  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (“CERCLA”),  42  U.S.C  9622,  notice 
is  hereby  given  tl^t  on  July  13, 1993,  a 
proposed  modified  consent  decree  in 
United  States  v.  City  and  County  of 
Denver,  Civil  Action  No.  84-JM-1507, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Colorado. 

The  proposed  modified  ccmsent 
decree  amends  a  1986  consent  decree 
and  incrnporates  a  1991  Administration 
Order  on  Consent  upgrading  a  ground 
and  sruface  water  collection  system  at 
the  Lowry  Landfill  Superfund  Site  in 
Arapahoe  Coimty,  Colorado.  The 
momfied  decree  also  provides  for  the 
payment  by  Denver  of  $15,000  for 
violations  of  the  existing  consent  decree 
and  requires  Denver  to  undertake  a 
household  hazardous  waste  recycling 
plan. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
modified  consent  decree  with  the  City 
and  County  of  Denver  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
publication,  ^mments  on  the  decree 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  & 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  City  and  County  of  Denver,  IX)J  Ref. 
90-11-2-93A. 

A  copy  of  the  proposed  modified 
consent  decree  may  be  examined  at  the 


Office  of  the  United  States  Attorney, 
District  of  Colorado,  633  17th  Street, 
Suite  1600,  IDenver,  Colorado  80202;  the 
Region  VIII  office  of  the  Environmental 
Protection  Agency,  999  18th  Street, 
IDenver,  Colorado  80202;  and  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC 
20005,(202-624-0892).  A  copy  of  the 
proposed  modified  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
When  requesting  a  copy  of  the  proposed 
modified  consent  decree,  please  enclose 
a  check  in  the  amount  of  $5.50  (twenty- 
five  cents  per  page  reproduction  costs) 
payable  to  the  “Consent  Decree 
Library.” 

Myles  E.  Flint. 

Acting  Assistant  Attorney  General, 
Environment  S'  Natural  Resources  Division. 
(FR  Doc.  93-18316  Filed  7-30-93;  8:45  am] 
BIUJNG  CODE  4410-«1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  16, 1993,  a  proposed 
Consent  Decree  in  United  States  versus 
Otto  Skipper,  et  al..  Civil  Action  No.  89- 
102-Civ-7-F,  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  North  Carolina.  The 
complaint,  brought  pursuant  to  section 
107  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (“CERCLA”).  42  U.S.C.  9607, 
seeks  the  recovery  of  response  costs 
incurred  or  to  be  incurred  by  the  United 
States  in  connection  with  the  Potter’s 
Pits  Superfund  Site,  Maco,  North 
Carolina  (the  “Site”).  The  Site  is 
situated  in  the  town  of  Sandy  Creek, 
Brunswick  County,  North  Q^lina,  and 
occupies  approximately  5  acres.  The 
Site  was  us^  from  1960  until  at  least 
the  late  1970’s  for  disposal  of  waste  oil, 
oil  sludges,  creosote  and  other 
hazardous  substances.  These  hazardous 
wastes  were  disposed  of  in  shallow, 
unlined  pits  at  the  Site. 

The  amount  paid  by  these  defendants 
is  based  on  their  financial  inability  to 
pay  for  the  entire  clean  up  of  the  Site. 
The  consent  decree  provides  that  the 
Settling  Defendants  will  pay  $230,000 
in  settlement  of  the  Unit^  States’ 
claims. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 


from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  he 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530. 
Comments  should  refer  to  United  States 
versus  Otto  Skipper,  et  al.,  D.O.J.  REf. 
90-11-3-120A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
North  Carolina,  Princess  and  Water 
Streets,  Wilmington,  North  Carolina 
28401;  Office  of  the  U.S.  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street,  ME..  Atlanta.  Georgia 
30365;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW., 
Washington.  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amoimt  of  $5.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Naturd  Resources  Division. 
[FR  Doc.  93-18315  Filed  7-30-93;  8:45  am) 
BILUNG  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
PDES,  Inc. 

Notice  is  hereby  given  that,  on  April 
30, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  (“the  Act”). 
PDES,  Inc.  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  to  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  Act’s 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  have  become 
members  of  PDES:  Hughes  Aircraft,  Los 
Angeles,  CA;  SDRC,  Milford,  OH;  and 
Ford  Motor  Company,  Dearborn,  MI. 
Computervision  Corporation;  FMC 
Corporation;  Honeywell,  Inc.;  TRW, 
Inc.;  United  Technologies  Corporation; 
and  Westinghouse  Electric  Corporation 
are  no  longer  members  of  PDES. 

No  other  changes  have  been  made  in 
either  the  memb^hip  or  planned 
activity  of  the  group  development 
project.  Membership  in  this  group 
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development  project  remains  open,  and 
PDES  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  September  20, 1988,  PDES  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  14, 1988  (53  FR  40282). 

The  last  notification  was  filed  with 
the  Department  on  January  24, 1991.  A 
notice  was  published  in  the  Federal 
Register  piirsuant  to  section  6(b)  of  the 
Act  on  February  14, 1991,  (56  FR  6036). 
Joseph  K.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  93-18318  Filed  7-30-93;  8:45  am) 
BIUING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

OFFICE  OF  THE  SECRETARY 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

BACKGROUND:  The  Department  of  Labor, 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

LIST  OF  RECORDKEEPWG/REPORTtNG 
REQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information; 

The  Agency  of  the  Department  issuing 
this  recordkeeping/  reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 


The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
COMMENTS  AND  QUESTIONS:  Copies  of  the 
recordkeeping/reporting  requirements 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer, 

Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 
Administration 
Alternative  Schools  Random 
Assignment  Evaluation,  Student 
Follow-up  Survey 
Annually 

Individuals  or  households 
993  respondents;  1  hour  per  response;  2 
responses  1,986  total  hours 
This  project  will  examine  the  effects 
of  alternative  school  programs  on 
educational  outcomes  of  at-risk 
students.  Information  gathered  will  help 
to  validate  alternative  school 
approaches  to  dropout  prevention. 
Respondents  are  students  who  have 
applied  for  admission  to  participating 
alternative  schools. 

New 

Employment  and  Training 
Administration 

Unemployment  Insurance  (UI)  Revenue 
Quality  Control  Employer 
Compliance  Pilot  Project 
On  occasion 

State  or  local  governments;  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations 
8,000  respondents;  8  hours  and  18 
minutes  per  response;  66,750  total 
hours 

This  pilot  is  intended  to  determine 
the  feasibility  of  regularly  measuring  the 
accuracy  of  registered  UI  employers’ 
filing  of  UI  contributions  (tax)  returns. 


It  will  draw  a  random  sample  of  firms 
and  audit  their  returns,  and  compare 
these  results  with  audits  of  forms  with 
large  1099  amoimts  or  blocked  UI 
benefits  claims. 

Reinstatement 

Employment  and  Training 
Administration 
Job  Corps  Enrollee  Allotment 
Determination 
1205-0030;  ETA  658 
On  occasion 

Individuals  or  licuseholds;  Federal 
agencies  or  employees 
30,000  respondents;  10-12  minutes  per 
response;  6,000  total  hours;  1  form 
Job  Corps  enrollees  may  elect  to  have  a 
portion  of  their  readjustment 
allowance  sent  to  a  dependent 
monthly.  'This  form  provides  the 
information  necessary  to  administer 
those  allotments. 

Extension 

Employment  Standards  Administration 
Certificate  of  Medical  Necessity 
1215-0113;  CM-893;  1  form 
Annually 

Businesses  or  other  for  profit;  Non-profit 
institutions;  Small  businesses  or 
organizations 


Form  No. 

Re¬ 

spond¬ 

ents 

Average 
time  per 
re¬ 
sponse 

Burden 

hours 

CM  893  (pul- 

1,900 

40  min  . 

1,267 

nrxxiary) 

function 

test). 

CM  893 

7,600 

20  min  . 

2,533 

(Blood  gas 
study). 

Total  hours 

1 

3,800 

This  form  is  completed  by  the  miner’s 
doctor  and  is  used  by  the  Employment 
Standards  Administration  to  determine 
if  the  miner  beneficiary  meets  the 
specific  impairment  standards  to  qualify 
for  durable  medical  equipment,  home 
nursing  care  and/or  pulmonary 
rehabilitation. 

Extension 

Employment  Standards  Administration 
Health  Insurance  Claim  Form; 

Notification  of  Denial 
1215-0055;  OWCP-1500;  1  Form 
On  occasion 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations 
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Form  No. 

Respond- 

errts 

Average  time 
per  respor>se 

Burden 

hours 

nwnp  1SOO(DFFC)  .  .  ,  . . 

540,000 

86,000 

8,000 

15  min  _ 

135,000 

21,500 

666.67 

OWCP  1500  (OCMWC)  . - . — - 

15  min  . 

OWCP  1500  (DCMWC) . . . . . -  _ _ — . 

5  min  . 

Total  hours . . . . . . — . . . . 

L _ 

1  157,168 

Extension  Quarterly  Determinations,  Allowance  Service) 

Activities  and  Employability  Train 

Employment  and  Training  1205-01 

Administration  State  or 

5  Under  th 
ing  Waive 
316;  ETA ! 
local  gov( 

e  Trade  Acd  and 
rs  Issued  and  Revoked 
>63  and  9027 
jmments 

Form  No. 

« 

Re- 

spond- 

ents 

Frequency 

Average 
time  per 
re¬ 
sponse 

ETA  563  _ _ . . . . . . . 

45 

52 

63  pdr  quar¬ 
ter. 

Quarterly  _ 

12  min. 

15  min. 

ETA  9027  . .  . . . 

2,320  total  hours. 

Quarterly  data  on  Trade  Adjustment 
Assistance  activity  is  needed  for  timely 
program  evaluation  necessary  for 
competent  administration  and  for 
providing  legally  mandated  reports  to 
the  Congress  on  the  Trade  Adjustment 
Assistance  Program.  Quarterly  number 
of  waivers  of  training  issued  and 
revoked  by  reason  are  needed  for  proper 
administration  and  to  provide 
statutorily  required  reports  to  the 
Congress. 

Extension 

Employment  and  Training 
Administration 

ETA  Summaries  of  Unemployment 
Insurance  Trust  Fund  Activities 
1205-0154;  ETA  2112,  8401,  8403, 

8405, 8413,  8414 
State  or  local  governments 
Monthly 


Form  No. 

Re¬ 

spond¬ 

ents 

Average  time 
per  response 

ETA  2112  . . 

53 

30  min. 

FTAfUOl  . 

53 

30  min. 

ETA  8405  _ 

53 

30  min. 

ETA  8413  . . . 

53 

30  min. 

FTAR414  . 

53 

30  min. 

FTAR4n3  . 

53 

30  min. 

1,698  total  hours. 

ETA  report  8403  monitors  Read  Act 
funds.  ETA  reports  2112,  8401,  8405, 
8413  and  8414  are  used  to  monitor 
unemployment  trust  fund  cash  flow, 
disbursement,  measures  cash 
management  performance  and  regulates 
balances  pertaining  to  unemployment 
benefits  paid  from  Federal  sources. 
These  activities  are  coordinated  with 
State  government  accoimting  systems. 


Extension 

Employment  and  Training 
Administration 

Producers/Purchasers  Survey  Data 
Request 

1025-0191;  ETA  8566 
On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations 
30  respondents;  1.75  hours  per 
response;  53  total  hours;  1  form 
The  Secretary  of  Labor  is  required  by 
statute  to  certify  groups  of  workers  as 
eligible  to  apply  for  workers  trade 
adjustment  assistance  (TAA).  ETA 
conducts  a  survey  to  determine  to* what 
extent,  if  any,  aggregate  imports  of  the 
products  made  by  the  petitioning 
workers  are  increasing,  either  absolutely 
or  relatively  to  domestic  production, 
and  thus  help  to  determine  whether  the 
statutory  criteria  for  certification  of 
eligibility  to  apply  for  TAA  have  been 
met. 

Extension 

Employment  and  Training 
Administration 

Business  Confidential  Data  Request 
1205-0197,  ETA  9014 
On  occasion 

Small  businesses  or  organizations 
1,500  respondents;  1  to  10  hours  per 
response;  11,625  total  hours;  1  form 
Statutory  requirements  under  the 
Trade  Act  of  1974,  as  amended,  require 
complete  and  accurate  business 
confidential  data  in  order  to  make 
determinations  as  to  whether  imports 
have  contributed  to  worker  separations. 
The  Secretary  of  Labor’s  determinations 
decide  if  petitioning  workers  are  eligible 
to  apply  for  worker  adjustment 
assistance. 


Extension 

Employment  and  Training 
Administration 

Disaster  Payment  Activities  Under  the 
Disaster  Relief  Act  of  1974 
1205-0234;  ETA  90-2 
Monthly 

State  or  local  governments 
50  respondents;  15  minutes  per 
response;  75  total  hours;  1  form 
Unemployment  compensation  claims, 
financial  management  and  data  on 
disaster  unemployment  assistance 
(DUA)  activity  are  needed  for  timely 
program  evaluation  necessary  for* 
competent  administration  of  section  401 
and  423  of  the  Act.  Workload  items  are 
also  used  with  fiscal  reports  to  estimate 
the  cost  of  administering  the  Act. 

Revision 

Bureau  of  Labor  Statistics 
Labor  Force  Portion  of  CPS 
Questionnaire 
0MB  No.  1220-0100 
Monthly 

Individuals  and  households 
57,000  respondents;  7  minutes  per  • 
response;  79,055  total  hours 
The  labor  force  portion  of  the  CPS 
contains  all  the  questions  used  to  obtain 
the  monthly  information  on 
employment  status  of  the  population. 
The  survey  is  the  primary  source  of  data 
on  the  growth  of  the  labor  force  and  on 
the  trends  in  total  employment  and 
unemployment.  The  data  are  widely 
used,  both  inside  and  outside  the 
government,  as  indicators  of  the 
economic  health  of  the  Nation  and  of 
the  various  groups  which  make  up  the 
Nation’s  population. 
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Revision 

Employment  and  Training 
Administration 

Customer  Survey  Data  Request 
1205-0190,  ETA  8562 
On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations 
19,251  respondents;  1  hour  per 
response;  19,251  total  hours;  1  form 
This  information  is  needed  for  the 
Secretary  of  Labor  to  make 
determinations  of  eligibility  for 
petitioning  workers  to  apply  for  trade 
adjustment*assistance  in  accordance 
with  section  222,  223  and  249  of  the 
Trade  Act  of  1974  as  amended,  affecting 
manufacturers,  wholesalers,  retailers 
and  distributors. 

Revision 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act  (JTPA) 
Migrcuit  and  Seasonal 
Farmworkers  Reporting  Revisions  for 
Program  Years  1993  and  1994 
1205-0215;  ETA  8595,  8596,  8597, 
8598,  8599,  SF  424,  SF  70 
State  or  local  governments 


Form  No. 

Re- 

Fre¬ 

quency 

Average 

SpOTKl- 

ents 

time  per 
response 

Master 

56 

One-time 

3  min- 

Agree¬ 

ment. 

utes. 

Narrative  .... 

56 

One-time 

22  hours. 

ETA  8595  .. 

56 

Annual .... 

15  hours. 

ETA  8596  .. 

56 

Annual .... 

16  hours. 

ETA  8597  .. 

56 

3  times  ... 

7  hours. 

ETA  8598  .. 

56 

3  times  ... 

7  hours. 

ETA  8599  .. 

56 

Annual .... 

29  hours. 

Record- 

56 

Annual .... 

6  hours. 

keeping. 

20  min- 

utes. 

7,302  total 

hours. 

These  forms  are  used  to  manage  the 
national  programs  authorized  vmder 
section  402  of  the  JTPA.  These 
documents  are  the  principal  soiuces  of 
program  funds  and  performance  data. 
They  form  the  basis  for  the  award  of 
funds.  Federal  oversight  and  reports  to 
the  Congress. 

Revision 

Pension  and  Welfare  Benefits 
Administration 

Adoption  of  ERISA  Class  Exemptions 
for  Purposes  of  FERSA  (PTE  T88-1) 
Businesses  or  other  for-profit 
As  the  result  of  the  February  21, 1990, 
Supreme  Court  Decision,  110  S.  Ct.  929, 
58  U.S.L.W.  4200,  PWBA  is  no  longer 
seeking  Office  of  Management  and 


Budget  (OMB)  clearance  for  those 
paperwork  activities  involving  employer 
and  third  party  (employee)  disclosure 
provisions  contained  in  the  Employee 
Retirement  Income  Security  Act  (ERISA) 
section  8477(c)(2)  of  the  Federal 
Employees’  Retirement  System  Act  of 
1986  (FERSA). 

Signed  at  Washington,  DC  this  27th  day  of 
July  1993. 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  93-18280  Filed  7-30-93;  8:45  am) 
KLUNO  CODE  4510-23-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
ActlvHlee  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by 
August  28, 1993,  of  the  following 
proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
25, 1993. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washin^on  DC  20503;  (2020395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  E.  O’Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506;  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  'Die 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 


burden  hours  per  response;  (7)  tm 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  The  entry 
is  not  subject  to  44  U.S.C.  3504(h). 

Title:  FY  95/96  Museum  Program 
Ajmlication  Guidelines. 

Frequency  of  collection:  One  time. 

Respondents:  Individuals,  nonprofit 
organizations,  state  and  local  arts 
agencies. 

Use:  Guidelines  instructions  and 
applications  elicit  relevant  information 
from  individuals,  nonprofit  arts 
organizations,  and  state  and  local  arts 
agencies  that  apply  under  specific 
Museum  Program  categories.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  review  process. 

Estimated  number  of  respondents: 
446. 

Average  burden  hours  per  response: 
20. 

Total  estimated  burden:  21,512. 

Judith  E.  O’Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

[FR  Doc.  93-18283  Filed  7-30-93;  8:45  am) 
BIUtNQ  CODE  7537-01-M 


Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 
Arts,  NFAH. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of  , 
Management  and  Budget  (OMB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
information  under  the  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
September  1, 1993. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washin^on  DC  20503;  (2020395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  E.  O’Brien,  National  Endowment 
for  the  Arts,  Administrative  Services 
Division,  room  203, 1100  Pennsylvania 
Avenue,  NW.,  Washington  DC  20506; 
(202-682-5401). 
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SUPPLEMENTARY  DUFORMATION:  The 
Endowment  request  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  ei^ry  is 
issued  by  the  Endowm«it  and  contains 
the  following  information:  (1)  The  title 
of  the  form;  (2)  how  often  tlto  required 
information  must  be  reported;  (3)  who 
will  be  required  or  ask^  to  report;  (4) 
what  the  form  will  be  used  for;  (5)  an 
estimate  of  the  number  of  responses;  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  3504(h). 

Title:  FY  94  International  Program 
Fellowships  and  Residencies 
A^mlication  Guidelines. 

Frequency  of  collection:  One-time. 

Respondents:  Individuals. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  individual  artists  that  apply  for 
funding  under  specific  program 
categories.  This  information  is  necessary 
for  the  accurate,  fair  and  thorough 
consideration  of  competing  proposal  in 
the  review  process. 

Estimated  number  of  respondents: 
500. 

Average  burden  hours  per  response: 

10. 

Total  estimated  burden:  5,000. 

Judith  E.  O’Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Alts. 

(FR  Doc  93-18282  Filed  7-30-93;  8:45  am) 
BItXiNO  CODE  7S37-01-W 


Agency  information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 
Arts,NFAH. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (C^dB)  a 
request  for  expedited  clearance,  by 
August  30, 1993,  of  the  following 
proposal  for  the  collectitHi  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
25, 1993. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washii^on,  DC  20503;  (2020395- 
7316).  In  additimi,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 


room  203, 1100  Pennsylvania  Avmiue, 
NW.,  Washington,  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  E.  O’Brien.  National  Endowment 
for  the  Arts,  Administrative  Services 
Division,  room  203, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506; 
(202-682-5401). 

SUPPLEMENTARY  INFORMATION:  'Die 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  *11118  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (60  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C.  3504(h). 

Title:  Fellowship  and  Individu^ 
Project  Final  Report  Form. 

Frequency  of  collection:  One  time. 
Respondents:  Individuals  Receiving 
Fellowship  Grants. 

Use:  The  requested  information  is 
needed  to  enable  Endowment 
fellowship  grant  recipients  to  comply 
with  Agency  and  OMB  final  report 
requirements  and  for  the  Endowment  to 
comply  with  its  legislative  requirement 
to  conduct  post-award  evaluations. 

Estimated  number  of  respondents: 
700. 

Average  burden  hours  per  response: 

.2. 

Total  estimated  burden:  140. 

Judith  E.  O’Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

IFR  Doc.  93-18284  Filed  7-30-93;  8:45  ami 
BIUMG  COOE  7S37-01-M 


Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (C^iB)  a 
reqtiest  for  expedited  dearance,  by 
August  30, 1993,  of  the  following 
proposal  for  the  collecticm  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
25, 1993. 


ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington,  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  sudi 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien,  National  Endounnent  for  the 
Arts,  Administrative  Services  Division, 
room  203,  llIK)  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  E.  O’Brien,  National  Endowment 
for  the  Arts,  Administrative  Services 
Division,  room  203, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506; 
(202-682-5401). 

SUPPLEMENTARY  INFORMATION:  'The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C.  3504(h). 

Title:  Fellowship  and  Individud 
Project  Payment  Request  Form. 
Frequency  of  Collection:  One  Time. 
Respondents:  Individuals  Receiving 
Fellowship  Grants. 

Use:  The  requested  informaticm  is 
needed  to  enable  Arts  Endowment  to 
pay  fellowship  and  individual  grant 
recipients  their  grant  funds. 

Estimated  Number  of  Respondents: 
700. 

Average  Burden  Hours  Per  Response: 

.2. 

Total  Estimated  Burden:  140. 

Judith  E.  O’Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

IFR  Doc.  93-18285  Filed  7-30-93;  8:45  am] 

BIUJNG  COOE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Whistleblower  Protection;  Request  for 
Comment 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  requests  public 
comment  on  whether  it  has  taken 
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sufficient  steps  within  its  authority  to 
create  an  atmosphere  within  the 
regulated  community  where  individuals 
with  safety  concerns  feel  free  to  engage 
in  protected  activities  without  fear  of 
retaliation.  The  NRC  is  soliciting 
comments  fi‘om  interested  persons 
including  persons  who  have  made 
safety  allegations,  other  employees  and 
the  reflated  industry.  This  action  is 
intended  to  assist  the  NRC  in  evaluating 
current  activities  and  making 
recommendations  for  improvements  in 
the  regulatory  process. 

DATES:  The  comment  period  expires 
September  1, 1993.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date.  In  view  of  the  need  to  provide  a 
report  to  the  Commission  by  mid 
October,  requests  to  extend  the 
comment  period  will  not  be  considered. 
ADDRESSES:  Submit  written  comments 
to:  The  Chief,  Rules  Review  and 
Directives  Branch,  Mail  Stop:  P-223, 

U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Hand  deliver 
comments  to:  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  between  7:45  am 
and  4:15  pm.  Federal  workdays.  Copies 
of  comments  received  may  be  examined 
at  the  NRC  Public  Document  Room, 

2120  L  Street,  NW.,  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
(301)  504-2741. 

SUPPLEMENTARY  INFORMATION:  On  July  6, 
1993,  the  Executive  Director  for 
Operations  established  a  Review  Team 
for  Reassessment  of  the  NRC  Program 
for  Protecting  Allegers  Against 
Retaliation.  The  Review  Team  is  to 
determine  whether  the  Commission  has 
taken  sufficient  steps  within  its 
authority  to  create  an  atmosphere 
within  the  regulated  community  where 
individuals  with  safety  concerns  feel 
free  to  engage  in  protected  activities 
without  fear  of  retaliation.  The  Review 
Team  is  soliciting  comments  from 
interested  persons,  including  persons 
who  have  made  safety  allegations,  other 
employees,  and  the  regulated  industry. 
Comments  from  reactor  and  materials 
licensees  and  their  employees  are  of 
interest. 

From  a  practical  point  of  view  the 
NRC,  even  with  its  many  inspectors,  can 
observe  only  a  fraction  of  licensed 
activities.  Although  the  NRC’s  program 
for  ensuring  adequate  protection  is  not 
structured  to  be  dependent  upon 
allegations  of  safety  deficiencies,  the 


NRC  will  never  have  the  knowledge 
possessed  by  the  thousands  of 
employees  in  the  nuclear  industry.  The 
NRC,  therefore,  expects  employees  in 
the  nuclear  indust^  to  be  free  to  raise 
potential  safety  issues. 

Recognizing  that  it  is  not  the  NRC,  but 
licensees  who  have  the  first 
responsibility  for  safety,  it  is  not  enough 
for  employees  to  feel  ^e  to  come 
directly  to  the  NRC.  Employees  must 
feel  firm  to  raise  potential  safety  issues 
to  their  management.  Over  the  years  the 
NRC,  the  regulated  industry,  and  the 
public  have  benefitted  from  the  issues 
raised  by  employees  of  licensees  and 
their  contractors. 

The  current  regulatory  process  seeks 
to  provide  protection  against  retaliation 
for  employees  engaged  in  protected 
activities,  e.g.,  raising  of  safety  concerns 
to  a  licensee  or  the  NRC.  Discrimination 
against  an  employee  for  engaging  in 
protected  activities  is  prohibited  by  the 
Commission’s  regulations  (e.g.,  10  CFR 
30.7,  40.7,  50.7,  60.9,  61.9,  70.7,  and 
72.10).  Discrimination  for  pvuposes  of 
this  notice  and  the  Commission’s 
regulations  includes  discharge  and  other 
actions  that  relate  to  compensation, 
terms,  conditions,  and  privileges  of 
employment.  A  licensee  is  subject  to 
enforcement  action  under  the  Atomic 
Energy  Act  of  1954,  as  amended,  for 
violations  of  these  prohibitions  by  the 
licensee  or  its  contractors  and 
subcontractors. 

The  Atomic  Energy  Act  does  not 
provide  the  NRC  with  the  authority  to 
provide  a  personal  remedy,  such  as 
reinstatement  or  back  pay  to  an 
employee  who  has  been  subject  to 
discrimination.  An  employee  who 
believes  that  discrimination  has 
occurred  may  seek  a  personal  remedy  by 
filing  a  complaint  with  the  Department 
of  Labor  (DOL)  in  accordance  with 
Section  211  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  However,  the  DOL  process  for 
providing  personal  remedies  for  those 
retaliated  against,  and  the  NRC  process 
for  taking  enforcement  action  against 
the  licensees  who  have  retaliated,  is 
time  consuming. 

The  NRC  responds  to  technical 
aspects  of  allegations.  However,  to  a 
large  degree,  the  NRC  relies  on  the  DOL 
for  investigating  allegations  of 
discrimination.  The  NRC  Inspector 
General,  in  a  report  issued  July  9, 1993, 
has  foimd  dissatisfaction  with  the 
current  procedures  and  efforts.  The 
Inspector  General,  after  interviewing 
various  whistleblowers  and  NRC  staff 
members,  concluded  that  the  NRC 
process  for  handling  allegations  of 
retaliation  does  not  provide  an  adequate 
level  of  protection  for  whistleblowers. 


The  Inspector  General  report  is  available 
for  public  inspection  and  copying  at  the 
Commission’s  Public  Document  Room, 
Accession  Number  9307260199. 

In  order  to  assess  the  NRC’s 
performance,  the  Commission  has 
directed  that  a  Review  Team  be 
established  to  determine  if  NRC  has 
taken  sufficient  steps  to  establish 
working  environments  within  licensees’ 
organizations  where  the  great  majority 
of  employees  feel  free  to  raise  issues 
without  fear  of  retaliation.  Because 
Section  211  of  the  Energy 
Reorganization  Act  was  recently 
amended  as  part  of  the  Energy  Policy 
Act  of  1992,  Pub.  L.  102-486,  this 
review  is  to  focus  primarily  on  the 
existing  statutory  framework,  i.e.,  the 
DOL  provides  the  personal  remedy  to 
the  employee,  and  NRC  is  responsible 
for  regulating  licensees  such  that 
licensees  will  foster  an  atmosphere 
where  individuals  will  be  encouraged  to 
come  forward  with  safety  information 
without  fear  of  retaliation. 

In  accordance  with  its  charter,  the 
Review  Team  is  to  consider: 

(a)  Whether  the  NRC  has  taken 
sufficient  action  through  issuance  of 
regulations,  policy  statements,  and 
inspections  to  assure  that  NRC  licensees 
encourage  their  employees  and 
contractors  to  raise  safety  concerns 
without  fear  of  reprisal; 

(b)  Whether  the  current  NRC  process 
for  handling  allegations  is  appropriate 
from  the  perspective  of  allegers  feeling 
free  to  bring  safety  concerns  to  the  NRC; 
and 

(c)  Where  discrimination  may  have 
occurred — 

(1)  Whether  there  are  NRC  actions 
that  can  assist  in  a  speedier  resolution 
of  issues  within  the  DOL  process; 

(2)  Whether  NRC  should  be  more 
proactive  in  conducting  investigations 
during  the  pendency  of  DOL 

^  (3)  Whe&ier  the  NRC  takes  sufficient 
follow  up  action  to  determine  if  the 
licensee  has  taken  action  to  remove  the 
potential  chilling  effect  arising  from  the 
discrimination; 

(4)  Whether  the  NRC  can  and  should 
use  civil  penalties  and  orders  more 
vigorously  to  emphasize  the  need  for 
licensees  actively  to  encourage 
employees  to  raise  safety  concerns 
without  fear  of  discrimination;  and 

(5)  Whether  the  NRC  can  and  should 
use  orders  and  demands  for  information 
more  vigorously,  where  individuals  are 
found  to  have  caused  discrimination; 
and 

(d)  Whether  the  NRC  is  sufficiently 
proactive  in  cases  where  employees 
raise  concerns  with  the  NRC  and 
express  fear  that  they  may  become 
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sub)ect  to  retaliaticK)  for  raising  safety 
concerns. 

Public  comments  from  employees  as 
well  as  licensees  are  requested  on  these 
issues.  In  addition,  to  focus  comment  on 
issues  of  interest  to  the  Review  Team, 
the  following  areas  are  highlighted  for 
specific  comments.  Please  key  your 
comments  to  the  numbering  system 
used  to  present  the  following  issues. 

A.  Responsiveness  and  Rec^pthrenese  of 
Licensees  to  Emplojree  Concerns  so 
That  Employees  WUl  Feel  Free  To  Rake 
Safety  Issues  Without  Fear  of 
Retaliation 

1.  Many  licensees  have  adopted 
employee  concern  type  programs.  These 
programs  provide  a  recourse  for 
employees  who  believe  that  raising 
safety  concerns  within  the  normal 
organizational  processes  may  result  in 
retaliation  or  that  the  normal  processes 
may  not  be  responsive  to  safety  issues. 
These  programs  provide  a  method  for 
employees  to  raise  concerns  outside 
their  supervisory  chain.  These  programs 
frequently  provide  for  confidentiality  or 
anonymity  to  encourage  employees  to 
raise  issues  without  fear  of  retaliation. 

a.  What  are  the  characteristics  of  these 
programs?  Please  provide  a  brief 
descripticMis  of  such  programs 
(including  resources  required;  skills  and 
qualifications  of  personnel  involved; 
methodol(^  for  receiving, 
investigating,  and  resolving  issues; 
actions  taken  to  protect  the  identity  of 
employees;  number  of  concerns 
received  per  year;  and  degree  of 
independence  from  line  management}. 

b.  To  wbat  degree  are  independent 
third  parties  or  ombudsmen  used  in  this 
type  of  program?  > 

c.  What  organizational  attributes 
encourage  employees  to  use  the 
licensee’s  employee  concern  type 
programs  but  at  the  same  time  do  not 
discourage  employees  from  bringing 
concerns  to  the  NRC? 

d.  How  do  licensees  measure  the 
effectiveness  of  these  programs  in 
encouraging  employees  to  raise 
concerns  and  in  dealing  with  the 
conc^ns  raised  effectively  (e.g., 
auditors,  mail  surveys)?  What  is  the 
frequency  of  the  measurements  used? 

e.  What  lessmrs  have  been  learned 
from  the  implementation  of  this  type  of 
program?  What  attributes  make  the 
program  effective?  Please  provide 
examples  of  whore  employees  used  an 
employee  concern  type  program  and 
acticms  were  taken  to  improve  safety  as 
a  result  of  the  program.  What  program 
characteristics  contributed  to  the 
success  of  these  cases?  What  efforts  are 
used  to  remove  the  potential  for 


negative  peer  pressure  that  may  cause 
employees  not  to  raise  issues? 

f.  Wnat  actions  does  management  take 
to  let  employees  know,  in  addition  to 
the  program  description  itself  and 
training  provided,  that  management  in 
fact  desires  to  receive  safety  concerns 
and  appreciates  it  when  valid  concerns 
are  provided?  Does  managemoit  use 
awards,  promotions,  publication  of 
ideas,  or  other  concrete  actions  to  show 
that  management  appreciates  concerns 
being  rais^? 

g.  Do  employees  have  confidence  in 
employee  concern  type  programs?  The 
response  should  provide  the  basis  for 
the  position  taken.  From  an  employee 
perspective,  are  there  characteristics  of 
these  programs  which  cause  them  not  to 
be  us^?  Do  employees  perceive  them  as 
effective?  If  not,  why  not?  What  positive 
comments  or  negative  concerns  do 
employees  have  about  such  programs? 

h.  Would  employees  use  tnis  type  of 
program?  If  not,  why  not?  What  program 
attributes  would  encourage  employees 
to  raise  safety  issues  without  fear  of 
retaliation? 

i.  Should  the  NRC  adopt  a  policy 
statement  on  the  use  of  this  type  of 
program  to  express  the  Commission’s 
desire  for  major  licensees  (Reactor  and 
Fuel  Cycle  licensees)  to  establish 
programs  to  allow  employees  to  raise 
safety  issues  outside  their  normal 
management  diain  in  order  to 
encourage  employees  to  come  forward 
without  fear  of  retaliation?  If  not,  why 
not? 

j.  Should  a  regulation  be  adopted 
instead  of  a  policy  statement?  If  not. 
why  not? 

k.  Should  the  NRC  order  the  adoption 
of  an  employee  concern  type  program 
including  third  party  or  an  independent 
ombudsman  when  the  normal 
organizational  processes  are  not 
adequate  to  encourage  employees  to 
raise  safety  issues  without  fear  of 
retaliation? 

2.  An  underlying  prindple  of  NRC 
regulation  is  that  licensees  have  the 
primary  and  fundammital  responsibility 
for  assuring  that  their  activities  are 
carried  out  in  a  safe  manner.  This 
principle  clearly  applies  in  the  area  of 
raising,  dealing  with,  and  learning  firom 
safety  issues.  'Ilw  Review  Team  is, 
therefore,  interested  in  comments  on 
those  licensee  and  NRC  actions  and 
processes  which  are  most  likely  to  result 
in  licensees  addressing  safety  issues  as 
a  part  of  their  normal  course  of 
business. 

a.  What  are  the  organizational 
characteristics  that  encourage 
employees  to  raise  safety  issues  and  that 
effectively  deal  with  these  within  the 
normal  oiganizaticmal  processes?  What 


efforts  are  made  to  remove  the  potential 
for  negative  peer  pressure  that  may 
cause  employees  not  to  raise  issues? 

b.  What  measures  could  the  industry 
or  NRC  take  to  encourage  licensee 
organizations  to  establish  and  maintain 
these  characteristics? 

c.  How  do  licensees  measure  the 
effectiveness  of  the  normal  organizaticm 
with  respect  to  encouraging  employees 
to  raise  concwns  and  effectively  dealing 
with  the  concerns  raised  (e.g.,  auditors, 
mail  surveys)?  What  is  the  frequency  of 
these  measurements? 

d.  What  organizational  attributes 
encourage  employees  to  use  the 
licensee’s  normal  organizational 
processes  but  do  not  discourage 
employees  from  bringing  concerns  to 
the  NRC? 

B.  Responsiveness  and  Receptiveness  of 
the  NRC  to  Allegations 

Allegations  are  an  important  source  of 
information  to  the  NRC.  Employees  may 
contact  NRC  inspectors  directly  at  may 
call  NRC  collect.  Under  currmt  NRC 
procedures,  the  NRC  staff  reviews  each 
allegation  fm  technical  safety 
significance  and  makes  determinations 
as  to  the  appropriate  method  to  resolve 
the  safety  issue.  Allegations  are  often 
referred  to  licensees  for  resolution 
because  the  licensees  have  the  {nimary 
responsibility  for  the  safe  operation  of 
their  facilities.  In  making  referrals  to 
licensees,  precautions  are  taken  so  that 
the  alleger  is  not  identified.  The  Staff 
recognizes  that  even  if  it  does  the  follow 
up  on  the  allegation.  NRC  actitm  on  a 
matter  may  risk  identifying  the  source 
because  of  the  relatively  few  people  that 
may  know  of  an  issue  and  the  fact  Um 
individual  may  have  raised  the  issue 
previously  with  the  licensee. 

1.  What  can  the  NRC  do  to  be  more 
responsive  and  receptive  to  allegations? 

2.  Comments  are  sought  on  the  NRC 
policy  to  refer  safety  issues  to  licensees 
and  actions  the  NRC  can  take  to 
minimize  compromising  the  identity  of 
allegers  in  the  referral  process. 

3.  What  NRC  actions  can  be  taken  to 
minimize  the  potential  for  inadvertently 
identifying  allegers  when  the  NRC 
conducts  the  follow  up  inspection  or 
investigation? 

4.  Would  the  establishment  of  a  toll 
free  800  number  for  workers  to  call 
during  the  day  or  after  hours  be  more 
conducive  to  having  concerns  raised  to 
the  NRC? 

5.  Are  NRC  inspections  based  on 
interviewing  employees  effective  in 
measuring  employee  views  on  whether 
they  feel  free  to  raise  safety  issues 
without  fear  of  retaliation?  If  not,  why 
not?  Comments  are  sought  as  to  more 
effective  ways  such  as  using  a  survey 
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questionnaire  that  can  be  returned 
•  directly  to  NRC. 

C  Potential  for  Discrimination 

The  NRC  at  times  receives 
information  that  employees  are 
concerned  that  they  may  be  retaliated 
against  if  they  raise  safety  issues  but 
that  discrimination  has  not  yet 
occurred. 

1.  What  action  should  the  NRC  take 
when  employees  indicate  a  concern  for 
potential  retaliation  about  raising  safety 
issues  before  the  retaliation  occurs? 

2.  In  such  cases,  should  the  NRC 
formally  advise  the  licensee  that  they 
have  employees  who  are  concerned 
about  raising  safety  issues  and  that  the 
NRC  will  be  monitoring  employment 
actions  associated  with  those 
employees?  If  NRC  should  provide  such 
notice,  what  mechanisms  should  be 
used?  If  NRC  should  not  provide  such 
notice,  why  not? 

D.  NRC  Investigations  During  DOL 
Process 

In  order  to  avoid  the  duplication  of 
efforts,  the  NRC  and  DOL  entered  into 
a  Memorandum  of  Understanding  (47 
FR  54585;  December  3. 1982).  While  the 
NRC  investigations  of  allegations  of 
discrimination  are  normally  held  in 
abeyance  pending  the  DOL  process, 
there  are  times,  because  of  the 
significance  of  the  issues  to  public 
health  and  safety,  that  investigations  are 
conducted  notwithstanding  the  ongoing 
DOL  process.  The  Review  Team  is 
reconsidering  whether  the  NRC  should 
be  conducting  investigations  during  the 
EKDL  process.  In  that  regard,  individuals 
can  file  promptly  with  the  NRC  a 
concern  that  discrimination  has 
occurred  but  then  can  wait  six  months 
before  going  to  the  DOL 

1.  Should  the  NRC  reconsider  the 
MOU  with  the  DOL  and  conduct 
investigations  during  the  DOL  process? 
In  that  regard,  comments  are  sought  on 
the  impact  of  parallel  investigations  on 
remedial  actions  by  licensees  (including 
disciplinary  actions),  settlements 
(including  both  substance  and 
timeliness  of  settlements),  and 
adjudications. 

2.  If  NRC  should  not  conduct  parallel 
investigations,  should  NRC  conduct  an 
investigation  after  the  DOL  process  ends 
without  a  finding  on  the  merits  after  the 
Area  Office  decision,  after  the 
Administrative  Law  Judge  decision,  or 
after  the  decision  of  the  Secretary  of 
Labor?  If  not,  how  should  the  NRC  get 
the  evidentiary  record  to  develop  an 
appropriate  regulatory  response  and 
obtain  remedial  action  by  licensees  to 
avoid  the  potential  for  a  chilling  effect 


on  others  that  may  have  been  created 
because  of  the  licensee’s  actions? 

3.  Should  the  NRC  await  initiating  an 
investigation  imtil  the  180  day  statutory 
period  for  filing  a  complaint  with  the 
DOL  has  passed? 

E.  Earlier  NRC  Enforcement  Action 

The  NRC  currently  initiates 
enforcement  action  after  findings  by  the 
DOL  Administrative  Law  Judges.  They 
are  normally  issued  more  than  a  year 
after  the  Area  Office  decision.  It  is  also 
recognized  that  the  Area  Office 
Directors  are  required  to  complete  their 
investigations  and  reach  decisions 
within  tight  statutory  time  firames. 

1.  Should  NRC  initiate  enforcement 
action  following  a  decision  of  an  Area 
Office  Director?  If  not,  why  not? 

2.  Will  this  approadi  tend  to 
encourage  licensees  to  cooperate  more 
with  the  DOL  investigators,  encourage 
more  settlements  to  resolve  issues 
without  an  adjudicatory  record,  or 
increase  litigation  because  of  the  impact 
of  a  penalty  from  NRC? 

F.  Chilling  Effect  Letters 

In  each  case  where  the  DOL  initial 
investigation  finds  discrimination,  the 
NRC  issues  a  letter  to  request  from  the 
licensee  (1)  its  basis  for  the  employment 
action  against  the  individual  and  (2)  the 
actions  taken  or  planned  to  ensure  that 
the  alleged  discriminatory  actions, 
whether  actual  or  perceived,  do  not 
have  a  chilling  effect  on  other 
employees  who  could  raise  safety 
concerns.  These  letters,  known  as 
“chilling  effect  letters,”  are  not 
substitutes  for  enforcement  action.  They 
are  issued  to  make  NRC’s  interest 
known  to  the  licensee,  to  encourage  the 
licensee  to  initiate  corrective  action  in 
advance  of  a  finding  by  the  Secretary  of 
Labor  of  a  violation,  and  to  assure  that 
the  licensee  knows  of  the  DOL 
complaint  in  those  cases  where  the 
complaint  is  filed  against  a  contractor  of 
the  licensee. 

1.  Do  these  letters  encourage 
corrective  action?  In  their  absence 
would  licensees  develop  remedial 
action  in  advance  of  a  final  DOL  ruling? 

2.  Should  they  be  issued  earlier  in  the 
process;  for  example,  when  a  complaint 
is  filed  with  the  DOL? 

3.  Should  the  NRC  provide  DOL  with 
the  licensees’  responses  and  make  them 
part  of  the  public  record  to  assist  DOL 
in  resolving  discrimination  issues  and 
avoiding  suggestions  that  the  NRC  and 
DOL  may  be  getting  different 
explanations? 

4.  Should  licensees’  responses  to 
chilling  effect  letters  be  made 
mandatory  and  submitted  under  oath 
and  affirmation? 


5.  Should  the  NRC  routinely  follow 
up  on  the  actions  taken  or  planned 
described  in  the  responses  to  chilling 
effect  letters? 

F.  NRC  £ivil  Penalties 

1.  Do  NRC  civil  penalties  for 
violations  for  discrimination  provide 
deterrence?  If  not,  what  actions  should 
the  NRC  take  to  increase  their 
deterrence  value? 

2.  Should  the  Severity  Levels  be 
increased  for  discrimination  violations? 
Should  penalties  be  assessed  at  the 
maximum  statutory  amount  without 
consideration  of  the  normal  mitigation 
factors  imder  the  NRC  Enforcement 
Policy,  10  CFR  Part  2,  Appendix  C? 

3.  Should  the  NRC  seek  an 
amendment  to  Section  234  of  the 
Atomic  Energy  Act  to  provide  for  higher 
civil  penalties  for  violations  involving 
discrimination?  If  so,  how  much  and 
why? 

H.  Use  of  Deliberate  Misconduct  Rule 

On  August  15, 1991  (56  FR  40664), 
the  Commission  enacted  a  series  of 
regulations  entitled  “Deliberate 
Misconduct”  (e.g.  10  CFR  50.5), 
providing  for  taking  enforcement  action 
directly  against  licensee’s  employees 
who  engage  in  deliberate  misconduct, 
including  discrimination. 

1.  Under  what  circumstances  should 
the  Deliberate  Misconduct  rule  be  used 
for  violations  involving  discrimination? 

2.  What  sanctions  should  be  used 
against  supervisors  involved  in 
discrimination?  Comments  are  sought 
on  the  period  of  time  individuals  might 
be  removed  from  licensed  activities  for 
engaging  in  deliberate  discriminatory 
conduct  and  whether  civil  penalties 
should  be  assessed  against  individuals 
who  deliberately  retaliate  and  the 
amounts  of  such  penalties. 

In  addition  to  those  specific  issues, 
commenters  are  invited  to  provide  any 
other  views  on  NRC  activities  to  prevent 
discrimination  from  occurring  and, 
where  it  does  occur,  for  taking  action  to 
remove  any  related  potential  chilling 
effect  and  whether  NRC  actions  have 
established  the  desired  deterrent  effect 
and  achieved  their  remedial  purposes. 

SUBJECT:  Whistleblower  Protection; 

Request  for  Comment. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 

Director,  Office  of  Enforcement 

[FR  Doc.  93-18345  Filed  7-30-93;  8:45  am] 
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Advisory  Commlllee  on  Reactor 
Safeguards,  Subcommittee  on 
Materiale  aiKf  Metanurgy;  Meelirtg 

The  ACRS  Subcommittee  on  .Materials 
and  Metallurgy  will  hold  a  meeting  on 
August  16. 1993.  room  P-110, 7920 
Norfolk  Avenue.  Bethesda.  bffi. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday,  August  16, 1993 — 12  Noon 
Until  the  Conclusion  of  Butiness 

The  Subcommittee  will  review 
proposed  rulemaking  on  fracture 
toughness  requirements  for  leactCH* 
pressure  vessels — ^revisioDS  to  10  CFR 
50.61.  Fracture  Toughness 
Requirements  frur  Protection  Against 
Pr^surized  Thermal  Shock  Events, 
Appendix  G,  Fracture  Tmigbness 
Requirements.  Appendix  H.  Reactor 
Vessel  Material  Siirveillance  Program 
Requirements,  and  a  new  rule  on 
Reactor  Vessel  Thermal  Annealing  (10 
CFR  50.66).  The  pxirpose  of  this  meeting 
is  to  gather  information,  analyze 
relevant  issues  and  focts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  foil  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  ue  Subcommittee 
Chairman;  writtm  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  bmns 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subemnmittee,  its 
consultants,  and  staff.  Persons  desirii^ 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicride  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
consider^  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persmis  regarding  this  review. 

Further  informaticHi  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  h^  been  cancelled  (u 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 


staff  enginem’,  Idr.  Eljddio  Igne 
(telephone  30^492-6192)  betwem  7:30 
a.m.  and  4:15  p.m.  (EDT).  Parsems 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  July  26, 1993. 

Sam  Duraiswamy, 

Chief.  Nudear  Reactors  Bfonch. 

[FR  Doc.  93-18349  Filed  7-30-63;  8:45  am) 
Btuaw  cooa  nao-ti-M 


[Docket  No.  030-19747,  License  No.  52- 
21062-01  EA  93-078] 

Guillermo  Velasquez,  M.D.,  San  Juan, 
Puerto,  Rtco;  Order  To  Transfer 
Licensed  Materials  (Effective 
Immediately)  and  Demand  for 
Information 

1 

Guillermo  Velasquez,  MD.  (Licensee) 
is  the  holder  of  expired  Byproduct 
Materials  License  No.  52-21082-01 
(License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  at 
CommissicHi)  pursuant  to  10  CFR  parts 
30  and  35  on  September  3, 1982.  The 
License  authorized  the  use  of 
strontium-90  feu  ophthalmic 
radiotherapy  in  accordance  with  the 
conditiems  specified  therein.  The 
License  was  renewed  in  its  entirety  on 
August  21. 1987.  and  expired  on  August 

31. 1992.  Since  the  expiration  of  the 
License,  the  byproduct  material  has 
remained  in  the  possessiem  of  the 
Licensee,  who  does  not  have  a  license 
for  possession  of  this  material. 

n 

The  Licensee  did  not  submit  an 
applicatiem  for  renewal  of  the  License 
imder  10  CFR  30.37  pricu  to  its 
expiraticMi,  nor  did  the  Licensee  notify 
the  Commission,  in  writing  under  10 
CFR  30.36,  of  a  decision  not  to  renew 
the  Licmise.  Therefore,  on  Septmnber 

11. 1992,  NRC  Region  II  issu^  a  Notice 
of  Violation  (NOVI  to  the  Licensee  for 
failure  to  request  renewal  prior  to 
expiration  of  the  License  at  file  a  notice 
of  non-renewal  or  transfer  of  the 
byproduct  material.  The  letter 
forwarding  the  NOV  directed  the 
Licensee  to  place  the  strontium-90  in 
storage  and  not  to  use  the  material  until 
the  Licensee  obtained  a  new  NRC 
license,  or  to  transfer  the  material  to  an 
authorized  recipient  if  adequate  storage 
was  not  available,  or  to  submit  an  NRC 
Form  314  to  the  NRC  if  the  Licensee 
chose  to  dispose  of  the  byproduct 
material.  The  Licensee  responded  on 


December  4. 1992,  requesting  renewal  of 
this  License;  however,  the  Licensee  did  • 
not  provide  the  appropriate  licensing 
fee.  Thus,  no  action  was  taken  by  N^ 
to  renew  the  license  and  the  Licensee 
was  notified  to  submit  the  rmiewal  fee. 

The  NRC  performed  a  routine 
inspection  at  Licensee’s  facility  in  Rio 
Pie^s,  Puerto  Rico  on  February  24, 

1993,  one  purpose  of  which  was  to 
determine  the  status  of  the  strontium-90 
source.  This  inspection  revealed  that  the 
Licensee  had  continued  to  use  the 
material  after  expiration  of  the  License 
and  after  receipt  of  the  NRC  letter  and 
NOV  dated  September  11, 1992,  vriiich 
directed  the  Licensee  to  place  the 
material  in  storage  and  not  use  the 
material  xmtil  a  new  license  was 
obtained. 

As  a  result  of  the  inspection,  a 
Confirmation  of  Actiem  Lettw  (CA14  was 
issued  to  the  Licensee  by  NRC  Region  n 
on  February  26. 1993. 1^  CAL 
confirmed  the  licensee’s  voluntary 
agreement  to: 

1.  Immediately  discontinue  the  use  of 
the  strontium-90  eye  applicator  and 
place  it  in  lodced  storage  imtil  further 
notice  by  NRC  Region  11. 

2.  Prior  to  transfer  of  the  source  to 
another  person  or  any  future  use  of  the 
source,  have  the  source  tasted  for 
leakage  by  a  person  authorized  to 
perform  the  test,  and  send  the  results  of 
the  test  to  NRC  Region  n  immediately 
after  they  are  received  by  the  Licensee. 

In  April  and  May  1993,  the  NRC 
Office  of  Investigatims  omducted  an 
investigation  the  circumstances 
regarding  the  Licensee’s  use  of  the 
source  aftw  the  license  expired  and 
after  receiving  notificatimi  from  the 
NRC  to  discontinue  use  of  the  material 
rmtil  a  new  NRC  license  was  obtained. 

As  a  result  of  this  investigation,  it  was 
determined  that  on  at  least  19  occariems, 
between  September  11, 1992,  and 
February  19, 1993,  the  Licensee,  with 
the  tmderstanding  that  it  was  not  to  use 
the  source,  willfully  used  the 
strontium-90  source  for  ophthalmic 
radiotherapy.  In  addition,  the 
investigation  confirmed  that  the 
Licensee  deliberately  provided  false 
information  to  the  NRC  inspector  during 
the  routine  inspection  conducted  at  the 
Licensee's  facility  on  February  24, 1993. 
The  Licensee  told  the  inspector  that  the 
Licensee  had  not  used  the  strontium^-OO 
for  ophthalmic  radiotherapy  since 
receiving  the  Notice  of  Violation  issued 
Septeml^  11, 1992,  when  in  fact  the 
Licensee  had  used  it  at  least  19  times  as 
recently  as  five  days  prior  to  the 
inspection. 
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Based  on  the  above,  it  appears  that  the 
Licensee  has  willfully  violated  NRC 
requirements  and  provided  false 
information  to  NRC  inspectors.  The 
Commission  must  be  able  to  rely  on  its 
licensees  to  provide  complete  and 
accurate  Information.  Willful  violations 
are  of  particular  concern  to  the 
Commission  because  they  undermine 
the  Commission’s  reasonable  assurance 
that  licensed  activities  are  being 
conducted  in  accordance  with  NRC 
requirements  and  with  the  utmost 
integrity.  Strontium-90  eye  applicators 
are  designed  to  deliver  intense  doses  of 
beta  radiation  for  the  treatment  of 
ceilain  eye  diseases.  A  sealed  source  of 
approximately  100  millicuries  delivers  a 
contact  dose  rate  on  the  order  of  60  rad 
per  second.  Improper  handling  can 
result  quickly  in  a  radiation  dose  in 
excess  of  NRC  limits.  The  Atomic 
Energy  Act  end  the  Commission’s 
regulations  require  that  material 
possessed  by  the  Licensee  be  under  a 
regulated  system  of  licensing  and 
inspection.  The  Licensee,  by  continuing 
to  use  material  after  being  notified  of  the 
expiration  of  the  License,  and  by 
deliberately  providing  false  information, 
has  demonstrated  that  the  Licensee  is 
not  willing  to  comply  with  Commission 
requirements. 

Consequently,  the  public  health  and 
safety  and  interest  require  the 
imposition  of  the  requirements  set  forth 
in  Section  IV  below.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  have 
determined  that  the  significance  of  the 
Licensee’s  actions  described  above, 
specifically,  the  uillful  use  of  licensed 
material  after  expiration  of  the  License 
and  after  NRC  notification  to 
discontinue  use  of  the  material  and  the 
Licensee’s  deliberate  false  statements  to 
Commission  officials  regarding  that  use 
are  such  that  the  public  health,  safety, 
and  interest  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  section  81. 
161b,  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  at  10 
CFR  2.202  and  10  CFR  parts  30  and  35, 

It  is  hereby  ordered,  effective 
immediately,  that: 

A.  No  use  of  the  strontium  90  source 
is  authorized,  except  for  performance  of 
the  pre-transfer  leak  test  and  transfer  to 
an  authorized  recipient. 

B.  The  Licensee  continue  to  maintain 
safe  control  over  the  strontium-90 
source,  by  keeping  the  soiirce  in  lodted 
storage  and  not  allowing  any  person 
access  to  the  source  until  the  source  is 


leak  tested  and  transferred  to  a  person 
authorized  to  receive  and  possess  the 
source. 

C.  The  strontium-90  source  shall  be 
transfarred  to  a  person  authorized  to 
receive  and  possess  the  source  within 
45  days  of  the  date  of  this  Order.  If  the 
Licensee  believes  it  does  not  have 
sufficient  funds  to  complete  the  transfer, 
it  must  provide,  within  30  days  of  this 
Order,  evidence  supporting  such  a  claim 
by  submitting  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Wa^ngton,  DC  20555:  (1) 
An  estimate  of  the  cost  of  the  transfer 
and  the  basis  for  the  estimate,  including 
the  license  number  and  idmitity  of  the 
person  who  would  perform  the  transfer, 
(2)  written  statements  from  at  least  two 
banks  stating  that  Dr.  Velasquez  or  the 
Licensee  could  not  qualify  for  a  loan  to 
pay  for  the  transfer,  (3)  copies  of  Federal 
income  tax  returns  for  the  years  ending 
1992, 1991,  and  1900,  for  Dr.  Velasquez 
and  the  Licensee’s  business  practice,  (4) 
copies  of  profit  and  loss  statements  for 
the  business  practice  for  those  same 
years,  and  (5)  a  signed  agreement  to 
allow  the  NRC  to  receive  the  Licensee’s 
credit  information  from  a  credit  agency. 
A  submittal  of  evidence  of  lack  of 
sufficient  funds  does  not  excuse 
compliance  with  this  order  unless  this 
order  is  relaxed. 

D.  Unless  the  source  already  has  been 
transferred,  the  Licensee  shall  provide  a 
written  update  within  30  days  of  receipt 
of  this  Order  to  the  Regional 
Administrator,  Region  II,  and  the 
Director,  Office  of  Enforcement,  on 
Licensee’s  progress  in  finding  an 
authorized  person  to  receive  and 
possess  the  source. 

E.  The  strontium-90  source  shall  be 
tested  for  leakage  by  a  person 
authorized  to  perform  the  test  prior  to 
transfer  of  the  somce  to  another  person, 
if  a  leak  test  has  not  been  performed 
within  the  last  six  months  prior  to 
transfer. 

F.  The  Licensee  shall  notify  the  NRC 
by  telephone  at  least  two  working  days 
prior  to  the  date  of  the  transfer  of  the 
source  so  that  the  NRC  may.  if  it  elects, 
observe  the  transfer  of  the  source  to  the 
authorized  recipient. 

G.  The  Licensee,  within  seven  days 
following  completion  of  the  transfer, 
shall  provide  to  the  Regional 
Administrator.  Region  11:  (1) 
Confirmation  in  writing  and  imder  oath 
(NRC  Form  314)  that  the  strontium-90 
source  has  been  transferred,  (2)  a  copy 
of  the  leak  test  performed  prior  to  the 
transfer,  and  (3)  a  copy  of  the 
certification  the  authorized 
recipient  that  the  source  has  been 
received. 


The  Regional  Administrator.  NRC 
Region  n,  may,  in  writing,  relax  or 
rescind  any  of  the  above  conditions 
upon  a  showing  by  the  Licensee  of  good 
cause. 

V 

In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order,  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order 
within  20  days  of  the  date  of  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
imder  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
DoN^eting  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Coimsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  II,  101  Mcirietta  Street,  N\V., 
suite  2900,  Atlanta,  Georgia  30323,  and 
to  the  Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee.  If  a  person  other  than  the 
Licensee  requests  a  hearing,  that  person 
shall  set  forffi  with  particularity  the 
manner  in  which  his  or  her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
License«  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  su^ 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  fil^  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  an 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfoimded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
firom  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
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or  request  for  hearing  shall  not  stay  the 
imm^ate  effectiveness  of  this  order. 

VI 

In  addition  to  issuance  of  this  Order, 
the  Commission  requires  further 
information  from  the  Licensee  in  order 
to  determine  whether  the  Commission 
can  have  reasonable  assurance  that  in 
the  future,  should  the  Licensee  perform 
licensed  activities  under  any  other  NRC 
license,  the  Licensee  will  conduct  any 
NRC  licensed  activity  in  accordance 
with  NRC  requirements. 

Accordingly,  pursuant  to  sections 
161c.  1610, 182,  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  - 
the  Commission’s  regulations  in  10  CFR 
2.204  and  10  CFR  30.32(b),  you  are 
hereby  required  to  submit  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  within  30  days 
of  the  date  of  this  Order,  a  statement  in 
writing,  imder  oath  or  affirmation,  of: 

Why  the  NRC  should  have  confidence  that 
you  will  comply  with  NRC  requirements  in 
the  event  that  you  perform  licensed  activities 
under  another  NRC  license,  and  that  you  will 
provide  complete  and  accurate  Information 
to  the  NRC  concerning  any  licensed 
activities. 

This  information  is  needed  in  light  of 
the  willful  violations  of  Commission 
requirements  and  the  false  information 
deliberately  provided.  Copies  of  the 
response  to  this  Demand  for  Information 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  and  to 
the  Regional  Administrator,  NRC  Region 
II,  101  Marietta  Street,  NW.,  suite  2900, 
Atlanta,  GA  30323.  After  reviewing  your 
response,  the  NRC  will  determine 
whether  further  action  is  necessary  to 
ensure  compliance  with  regulatory 
requirements. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  )r.. 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

(FR  Doc.  93-18347  Filed  7-30-93;  8:45  am) 
BiLUNQ  COOe  78M-01-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 


and  B.  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI.  Exceptions  ^m 
the  Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpenoff,  (202)  606-0950. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  Part  213  on  July  6. 1993  (58  FR 
36224).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  June  1  and  June  30, 
1993,  appear  in  the  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  as  of  June  30, 
1993,  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  June 
1993. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  June 
1993. 

Schedule  C 
Action 

Special  Assistant  to  the  Director  of 
Action.  Effective  June  1. 1993. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  June  1, 1993. 

Confidential  Assistant  to  the  Director, 
Intergovernmental  Affairs.  Effective 
June  1, 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Marketing  and  Inspection 
Services.  Effective  June  9, 1993. 

Private  Secretary  to  the  Assistant 
Secretary  for  Natiual  Resources  and 
Environment.  Effective  June  9, 1993. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  June  9, 
1993. 

Confidential  Assistant  to  the  Secretary 
of  Agriculture.  Effective  June  14, 1993. 

Confidential  Assistant  to  the 
Administrator,  Farmers  Home 
Administration.  Effective  June  18, 1993. 

Confidential  Assistant  to  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Effective  June  18. 1993. 

Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effective  June  18, 1993. 

Confidential  Assistant  to  the 
Administrator,  Farmers  Home 
Administration.  Effective  June  21, 1993. 


Special  Assistant  to  the 
Administrator,  Farmers  Home 
Administration.  Effective  Jime  21, 1993. 

Confidential  Assistant  to  the 
Administrator,  Food  and  Nutrition 
Service.  Effective  Jime  25. 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Food  and  Consumer 
Services.  Effective  June  30. 1993. 

Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  June  30, 1993. 

Department  of  the  Air  Force  (DOD) 

Staff  Assistant  (Typing)  to  the 
Assistant  to  the  Vice  President  for 
National  Security  Affairs.  Effective  June 
16. 1993. 

Department  of  Commerce 

Confidential  Assistant  to  the  Deputy 
Under  Secretary  for  International  Trade, 
International  Trade  Administration. 
Effective  Jime  3, 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Commimications  and 
Information,  National 
Telecommunications  and  Information 
Administration.  Effective  June  3, 1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration.  Effective  June  3. 1993. 

Congressional  Liaison  Specialist  to 
the  Director,  Office  of  Legislative  and 
Intergovernmental  Affairs.  Effective 
June  3, 1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  International 
Economic  Policy,  International  Trade 
Administration.  Effective  June  3, 1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  International  Trade 
Administration.  Effective  June  3, 1993. 

Confidential  Assistant  to  the  Under 
Secretary  for  International  Trade, 
International  Trade  Administration. 
Effective  June  3. 1993. 

Special  Assistant  to  the  Under 
Secretary  for  International  Trade, 
International  Trade  Administration. 
Effective  June  3. 1993. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs,  International 
Trade  Administration.  Effective  Jime  3, 
1993. 

Special  Assistant  to  the  Director, 
Minority  Business  Development 
Agency.  Effective  June  4, 1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Administration. 
Effective  June  4. 1993. 

Special  Assistant  to  the  Director 
General  of  the  United  States  and  Foreign 
Commercial  Service,  International  Trade 
Administration.  Effective  June  4, 1993. 

Special  Assistant  to  the  General 
Counsel.  Effective  June  9, 1991. 
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Director,  Secretariat  Staff  to  the 
Deputy  Executive  Secretary.  ERective 
June  9, 1993. 

Confidential  Assistant  to  the  Deputy 
Executive  Secretary.  Effective  June  18, 
1993. 

Confidential  Assistant  to  the  Deputy 
Under  Secr^ary,  International  Trade 
Administration.  ERactive  Jime  18. 1993. 

Confidential  Assistant  to  the  Director 
of  Public  Affairs.  Effective  June  30, 

1993. 

Congressional  Affairs  Specialist  to  the 
Director,  Congressional  Afiairs  Division, 
Effective  June  30, 1993. 

Department  of  Defense 
Special  Assistant  for  Production  and 
Logistics  and  Energy  to  the  Assistant 
Secretary  of  Defense,  Legislative  Affairs. 
Effective  Jime  4, 1993. 

Paralegal  Specialist  to  the  Chief  Judge. 
Elective  Jxine  4, 1993. 

Personal  and  Confidential  Assistant  to 
the  Assistant  Secretary  of  Defense 
(Democracy  and  Peacekeeping). 

Efiective  Jime  10, 1993. 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Secretary.  Effective  June 

25. 1993. 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Secretary  of  Defense  for 
Public  Affairs.  Effective  June  30. 1993. 

Department  of  Education 
Deputy  Secretary’s  Regional 
Representative.  Region  IV  (Atlanta,  GA) 
to  the  Secretary’s  Regional 
Representative,  Region  IV,  Ofiice  of 
Intergovernmental  and  Interagency 
Afiairs.  Effective  June  3. 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Postsecondary 
Education.  Effective  June  4. 1993. 

Special  Assistant  to  the  Assistaut 
Secretary,  Office  of  Postsecondary 
Education.  Efiective  June  18. 1993. 

Confidential  Assistant  to  the  Chief  of 
Stafi.  Efiective  June  18, 1993. 

Special  Assistant  to  the  Secretary  of 
Education.  Effective  June  18, 1993. 

Confidential  Assistant  to  the  Special 
Assistant,  Office  of  the  Secretary. 
Effective  June  18. 1993. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Civil  Rights. 
Efiective  June  21, 1993. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Educational 
Research  and  Improvement  Effective 
June  21, 1993. 

Confidential  Assistant  to  the  Director 
of  Scheduling  and  Briefii^  Staff. 
Effective  June  29, 1993. 

Assistant  to  the  Director,  Office  of 
Public  Afiairs.  Effective  June  29. 1993. 

Department  of  Energy 

Staff  Assistant  to  the  Assistant 
Secretary  for  Policy,  Planning  and 


Program  Evaluatitm.  Effective  Jime  3, 
1993. 

Speech  Writer  to  the  Director  of 
Public  Afiairs.  Effective  June  3, 1993. 

Deputy  Press  Secretary  to  the  Director 
of  Public  Afiairs.  Efiective  June  3, 1993. 

Attorney- Adviser  (Public  Utilities)  to 
the  Member.  Effective  June  23, 1993. 

Department  of  Health  and  Human 
Services 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  June  8, 1993. 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  Liaison). 
Effective  June  10, 1993. 

Special  Assistant  to  the 
Administrator,  Health  Care  Financing 
Administration.  Efiective  June  10, 1993. 

Special  Assistant  to  the  General 
Counsel.  Effective  June  10, 1993. 

Executive  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Efiective 
June  10. 1993. 

Special  Assistant  (Speechwriting)  to 
the  Director  of  Speechwriting.  Efiective 
June  10. 1993. 

Confidential  Assistant  to  the 
Executive  Secretary.  Effective  June  18. 
1993. 

Deputy  Directw  of  Communications 
to  the  Director  of  Communication, 
Office  of 'The  Assistant  Secretary  for 
Public  Afiairs.  Efiective  June  18, 1993. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  Jime  18, 1993. 

Speechwriter  to  the  Deputy  Assistant 
Secretary  for  Public  Affairs  (Media). 
Effective  June  25, 1993. 

Special  Initiatives  Coordinator  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  June  30, 1993. 

Executive  Assistant  to  the  Deputy 
Assistant  Secretary  for  Aging 
(Operations).  Effa^ve  June  30. 1993. 

Department  of  Housing  and  Urban 
Development 

Legislative  Officer  to  the  Deputy 
Assistant  Secretary  for  Legislation. 
Efiective  June  18, 1993. 

Director,  Office  of  Executive 
Scheduling  to  the  Assistant  Secretary 
for  Administration.  Efiective  June  18, 
1993. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Efiective  June  18. 1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Housing,  Federal  Housing 
Commissioner.  Efiective  June  18, 1993. 

Intergovernmental  Relations 
Specialist  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental 
Relations.  Effactive  June  18. 1993. 

Special  Assistant  to  the  Secretary  of 
Housing  and  Urban  Development 
Efiective  Juim  18, 1993. 


Staff  Assistant  to  the  Assistant 
Secretary  for  Public  Afiairs.  Effective 
June  18, 1993. 

Staff  Assistant  to  the  Director,  Office 
of  Executive  Scheduling.  Efiective  June 

18. 1993. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  Jime  18, 1993. 

Senior  Intergovernmental  Rehtions 
Officer  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental 
Relations.  Effective  June  18. 1993. 

Assistant  for  Congressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations.  Effective  June 

18. 1993. 

,  Special  Assistant  (Speech  Writer)  to 
the  Assistant  Secretary  for  Public 
Afiairs.  Efiective  June  18, 1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Efiective 
June  18. 1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Federal  Relief- 
South  Dade  County  (Miami,  FL). 

Effective  June  18, 1993. 

Special  Assistant  for  Labor  Relations 
to  the  Secretary  of  Housing  and  Uiban 
Development.  Effective  June  18, 1993. 

Legiriative  Assistant  to  the  Deputy 
Assistant  Secretary  for  Legislation. 
Efiective  June  18. 1993. 

Department  of  the  Interior 

Special  Assistant  to  the  Direclor. 
National  Park  Service.  Efiective  June  18, 
1993. 

Deputy  Director  for  Legislative  and 
Intergovernmental  Afiairs  to  the 
Assistant  Secretary.  Office  of 
Congressional  and  Legislative  Afiairs. 
Effa^ve  June  18, 1993. 

Special  Assistant  to  the  Assistant 
Secretary — ^Water  and  Science.  Efiective 
June  21, 1993. 

Special  Assistant  to  the  Director. 
Bureau  of  Land  Management.  Efiective 
June  21. 1993. 

Special  Assistant  to  the  Assistant  to 
the  Secretary.  Efiective  June  25. 1993. 

Special  Assistant  to  the  Commissioner 
of  Reclamation.  Efiective  June  30. 1993. 

Special  Assistant  to  the  Director, 
United  States  Fish  &  Wildlife  Service. 
Efiective  lune  30. 1993. 

Special  Assistant  to  the  Director, 
United  States  Fish  &  Wildlife  Service. 
Effective  June  30, 1993. 

Department  of  Justice 

Special  Assistant  to  the  Assistant 
Attorney  General.  Efiective  June  23. 
1993. 

Department  of  Labor 
Special  Assistant  to  the  Secretary 
Chief  of  Staff.  Efiective  June  3, 1993. 

Staff  Assistant  to  the  Chief  of  Staff. 
Effective  June  3, 1993. 
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Special  Assistant  to  the  Chief  of  Staff. 
Effective  June  3, 1993. 

Department  of  the  Navy  (DOD) 

Special  Assistant  to  the  Vice 
President  and  Chief  of  Staff  to  Mrs. 

Gore.  Effective  June  16, 1993. 

Department  of  State 

Special  Assistant  to  the  Assistant 
Secretary,  Bureau  of  Public  ABairs. 
Effective  June  22. 1993. 

Staff  Assistant  to  the  Assistant 
Secretary,  Bureau  of  Public  Affairs 
Effective  June  22, 1993. 

Department  of  Transportation 

Special  Assistant  to  the  Associate 
Director  for  Media  Relations  and  Special 
Projects.  Effective  June  29, 1993. 

Associate  Director  of  Media  Relations 
and  Special  Projects  to  the  Assistant  to 
the  Secretary  and  Director  of  Public 
Affairs.  Effective  June  29, 1993. 

Department  of  the  Treasury 

Confidential  Staff  Assistant  to  the 
Under  Secretary  for  International 
Affairs.  Effective  June  1, 1993. 

Deputy  to  the  Assistant  Secretary 
(Legislative  Affairs).  Effective  June  18, 
1993. 

Staff  Assistant  (Correspondence 
Review)  to  the  Executive  Secretary  and 
Senior  Adviser.  Effective  June  21, 1993. 

Department  of  Veterans  Affairs 

Special  Assistant  to  the  Director, 
National  Cemetery  System.  Effective 
June  21, 1993. 

Export-Import  Bank  of  the  United  States 

Assistant  to  the  Chairman  and 
President.  Effective  June  4, 1993. 

Assistant  to  the  Chairman  and 
President.  Effective  June  4. 1993. 

Assistant  to  the  Chairman  and 
President.  Effective  June  4, 1993. 

Confidential  Assistant  to  President 
and  Chairman.  Effective  June  15, 1993. 

General  Services  Administration 

Congressional  Relations  Officer  to  the 
Associate  Administrator,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  June  10, 1993. 

Special  Assistant  to  the  Associate 
Administrator  for  Public  Affairs. 
Effective  June  10, 1993. 

National  Aeronautics  and  Space 
Administration 

Special  Assistant  to  the  Associate 
Administrator  for  Legislative  Affairs. 
Effective  Jime  4, 1993. 

Public  Affairs  Specialist  to  the  NASA 
Administrator.  Effective  June  29, 1993. 


Occupational  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the  Member 
(Commissioner).  Effective  June  30, 1993. 

Office  of  Management  and  Budget 
Confidential  Assistant  to  the 
Associate  Director  for  Economics  and 
Government.  Effective  June  9, 1993. 

‘  Legislative  Assistant  to  the  Director, 
Office  of  Management  and  Budget. 
Effective  June  9, 1993. 

Confidential  Assistant  to  the 
Associate  Director  for  Human 
Resovurces.  Effective  June  15, 1993. 

Confidential  Assistant  to  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs.  Effective  June 
15, 1993. 

Office  of  Personnel  Management 

Confidential  Assistant  to  the  Director, 
Office  of  Congressional  Relations. 
Effective  June  22, 1993. 

Deputy  Directory  to  the  Director, 

Office  of  Congressional  Relations. 
Effective  June  22, 1993. 

Office  of  Science  and  Technology  Policy 
Confidential  Assistant  to  the 
Associate  Director  Technology  Division. 
Effective  June  29, 1993. 

Office  of  the  United  States  Trade 
Representative 

Confidential  Assistant  to  the  U.S. 
Trade  Representative.  Effective  Jime  25, 
1993. 

Confidential  Assistant  to  the  Deputy 
U.S.  Trade  Representative.  Effective 
June  25, 1993. 

Pension  Benefit  Guaranty  Corporation 
Special  Assistant  to  the  Deputy 
Executive  Director  and  Chief  Financial 
Officer.  Effective  Jime  3, 1993. 

Special  Assistant  to  the  Deputy 
Executive  Director  and  Chief  Financial 
Officer.  Effective  June  3, 1993. 

Small  Business  Administration 
Confidential  Assistant  to  the 
Administrator  of  the  Small  Business 
Administration.  Effective  June  1, 1993. 

Deputy  Director  of  Intergovernmental 
Affairs  to  the  Chief  of  Staff.  Effective 
June  4, 1993. 

Deputy  Assistant  Administrator  for 
Public  Communications  to  the 
Administrator.  Effective  June  4, 1993. 

Special  Assistant  to  the  Assistant 
Administrator  for  Public 
Commimications.  Effective  June  4, 1993. 

Special  Assistant  to  the  ^sociate 
Deputy  Administrator  for  Business 
Development.  Effective  June  4, 1993. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  June  9, 1993. 

Special  Assistant  to  the 
Administrator.  Effective  June  9, 1993. 


Special  Assistant  to  the  Administrator 
for  District  Operations.  Effective  June  9, 
1993. 

Staff  Assistant  to  the  Chief  of  Staff. 
Effective  June  9, 1993. 

Special  Assistant  to  the 
Administrator.  Effective  June  9, 1993. 

Director  of  External  Affairs  to  the 
Administrator.  Effective  June  9, 1993. 

United  States  Information  Agency 

Senior  Advisor  to  the  Director,  United 
States  Information  Agency.  Effective 
June  4, 1993. 

Special  Assistant  to  the  Director, 
Office  of  Program  Coordination  and 
Development,  Bureau  of  Policy  and 
Programs.  Eff^ve  June  18, 1993. 

Special  Projects  Officer  to  the 
Director,  Office  of  Special  Projects. 
Effective  June  18, 1993. 

Special  Advisor  to  the  Director,  Office 
of  Public  Liaison.  Effective  June  21. 
1993. 

Special  Assistant  to  the  Associate 
Director,  Bureau  of  Policy  and 
Programs.  Effective  June  23, 1993. 

Program  Officer  to  the  Deputy 
Director,  Office  of  European  Affairs. 
Effective  June  23, 1993. 

Special  Assistant  to  the  Associate 
Director  for  Programs,  Bureau  of  Policy 
and  Programs.  Effective  June  25, 1993. 

Special  Assistant  to  the  Associate 
Director,  Bureau  of  Policy.  Effective 
June  30, 1993. 

United  States  Tax  Court 

Trial  Clerk  to  the  Judge.  Effective  June 
18. 1993. 

Authority:  5  U.S.G  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.218. 
Office  of  Personnel  Management. 

Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

[FR  Doc.  93-18298  Filed  7-30-93;  8:45  am] 
BiLUNQ  CODE  tsas-oi-ai 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-19594;  812-7844] 

Dally  Money  Fund,  et  al.;  Application 
for  Exemption 

July  26. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC")* 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act") 

APPLICANTS:  Daily  Money  Fund.  Daily 
Money  Fund  n.  Beacon  Street  Trust, 
Fidelity  Broad  Street  Trust.  Fidelity 
California  Municipal  Trust.  Fidelity 
California  Municipal  Trust  11.  Fidelity 
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Capital  Trust,  Fidelity  Cash  Reserves, 
Fidelity  Charles  Street  Trust,  Fidelity 
Commonwealth  Trust,  Fidelity  Congress 
Street  Fund,  Fidelity  Contrafund, 

Fidelity  Corporate  Recovery  Fund, 
Fidelity  Court  Street  Trust,  Fidelity 
Destiny  Portfolios,  Fidelity  Deutsche 
Mark  Performance  Portfolio,  L.P., 

Fidelity  Devonshire  Trust,  Fidelity 
Diversified  Trust,  Fidelity  Exchange 
Fund,  Fidelity  Financial  Trust,  Fidelity 
Fixed-Income  Trust,  Fidelity  Franklin 
Street  Trust,  Fidelity  Fimd,  Fidelity 
Government  Securities  Fund,  Fidelity 
Income  Fimd,  Fidelity  Institutional 
Cash  Portfolios,  Fidelity  Institutional 
Tax-Exempt  Cash  Portfolios,  Fidelity 
Institutional  Trust,  Fidelity  Investment 
Series,  Fidelity  Investment  Trust, 

Fidelity  Limited  Term  Municipals, 
Fidelity  Magellan  Fund,  Fidelity 
Massachusetts  Municipal  Trust,  Fidelity 
Money  Market  Trust,  Fidelity  Money 
Market  Trust  H,  Fidelity  Mt.  Vernon 
Street  Trust,  Fidelity  Municipal  Trust  H, 
Fidelity  New  York  Municipal  Trust  n. 
Fidelity  Oliver  Street  Trust,  Fidelity 
Puritan  Trust,  Fidelity  Seciurities  Fund. 
Fidelity  Securities  Trust,  Fidelity  Select 
Portfolios.  Fidelity  Special  Situations 
Fund,  Fidelity  Sterling  Performance 
Portfolio.  L.P.,  Fidelity  Summer  Street 
Trust,  Fidelity  Trend  Fund,  Fidelity 
Union  Street  Trust,  Fidelity  Union 
Street  Trust  n.  Fidelity  U.S. 
Investments-Bond  Fund,  L.P.,  Fidelity 
U.S.  Investments-Govemment  Securities 
Fund,  L.P.,  Fidelity  Yen  Performance 
Portfolio,  L.P..  Income  Trust, 
Institutional  Investors  Trust.  North 
Carolina  Cash  Management  Trust, 
Spartan  U.S.  Treasury  Money  Market 
Fund,  Variable  Insurance  Products 
Fund,  Zero  Coupon  Bond  Fund 
(collectively  the  "Trusts”);  Fidelity 
Intematicmal  U.S.  Treasury  Portfolio; 
Fidelity  Management  &  Research 
Company  ("FMR”);  Fidelity 
Management  Trust  Company  ("FMTC”); 
Fidelity  Group  Trust  For  Employee 
Benefit  Plans  (“Fidelity  Group  Trust”); 
Fidelity  Investments  Institutional 
Operations  Company  ("FIIOC”);  Fidelity 
Service  Co.  ("FSC”);  and  FMR  Texas 
Inc. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  rule  17d-l  to  permit  certain  joint 
transactions  otherwise  prohibited  by 
section  17(d)  and  rule  17d-l. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  to  amend  an  existing  order  that 
permits  the  Trusts  to  operate  a  joint 
trading  account  that  invests  solely  in 
repuitmase  agreements,  with  maturities 
not  exceeding  seven  days,  collateralized 
by  U.S.  government  securities.  The 
amended  order  would  permit:  (1)  The 
establishment  of  one  or  more  new  joint 


accounts,  in  addition  to  the  existing 
joint  account  (collectively,  the  "Joint 
Accounts”);  (2)  the  Joint  Accounts  to 
invest  in  various  short-term  money 
market  instruments  and  tax-exempt 
variable  rate  demand  notes,  in  addition 
to  repurchase  agreements;  (3) 
repuitdiase  agreements  held  by  the  Joint 
Accovmts  to  have  maturities  of  up  to  60 
days,  rather  than  the  current  limit  of 
seven  days;  (4)  the  use  of  First  Tier 
Securities  (as  defined  below),  in 
addition  to  U.S.  government  securities, 
as  collateral  for  ^e  repurchase 
agreements;  (5)  the  Trusts’  shareholder 
servicing  and  ^vidend  disbursing 
agents,  certain  oB-shore  funds  and  state 
and  local  entities  or  accounts  advised  by 
the  Adviser  (as  defined  below),  and 
certain  employee  benefit  plans  for 
which  FMTC  acts  as  trustee,  to 
participate  in  the  Joint  Accoimts. 

RUNG  DATE:  The  application  was  filed 
on  December  31, 1991,  and  amended 
and  restated  on  November  25, 1992,  and 
March  10, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  SEC  by  5:30  p.m.  on  August 
20. 1993,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  82  Devonshire  Street. 
Boston,  MA  02109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Each  of  the  Trusts  is  a  registered 
investment  company.  FMR,  a  wholly- 
owned  subsidiary  of  FMR  Coip.,  is  the 
investment  adviser  for  each  of  the 
Trusts.  As  used  herein,  the  term 


"Adviser”  refers  to  FMR  and  any  other 
company  controlled  by  or  \mder 
common  control  with  FMR  that  in  the 
future  acts  as  investment  adviser  to  one 
or  more  of  the  Funds  (as  that  term  is 
defined  below).  FMR  Texas,  a  wholly- 
owned  subsidiary  of  FMR,  supplies  sub¬ 
advisory  services  to  FMR  in  connection 
with  certain  Trusts  advised  by  FMR.  In 
addition,  personnel  of  FMR  Texas 
manage  the  repurchase  agreement 
investments,  including  the  repurchase 
agreement  investments  executed 
through  the  Joint  Account,  on  behalf  of 
the  Trusts.  FSC  serves  as  the 
shareholder  servicing  and  dividend 
disbursing  agent  for  the  retail  Trusts, 
while  FnOC  serves  in  the  same 
capacities  for  the  institutional  Trusts. 
F^  and  FIIOC  are  operating  divisions 
of  FMR  Corp.  Hereafter,  the  terms 
"FSC”  and  "FIIOC”  will  include,  in 
addition  to  the  companies  themselves, 
any  other  company  controlled  by  or 
under  common  control  with  FKQl  that 
acts  in  the  future  as  shareholder 
servicing  and  dividend  disbursing  agent 
for  one  or  more  of  the  Trusts. 

2.  The  application  has  been  filed  by 
the  above-named  applicants  for 
themselves  and  on  behalf  of  (a)  all  other 
investment  companies  and  series 
thereof,  whether  currently  existing  i  or 
to  be  created,  that  in  the  ^ture  are 
advised  by  the  Adviser  (such  other 
investment  companies  and  series 
thereof,  together  with  the  Trusts,  shall 
hereafter  1m  referred  to  as  the  "Fidelity 
Funds”);  (b)  pooled  investment  funds 
currently  or  in  the  future  advised  by  the 
Adviser  and  offered  exclusively  outside 
the  United  States  to  non-U.S.  residents 
(the  "Off-Shore  Funds”);  (c)  state  and 
local  entities  or  accounts  thereof 
currently  or  in  the  future  advised  by  the 
Adviser  that  are  exempt  from  regulation 
under  the  Act  pursuant  to  section  2(b) 
(the  "2(b)  Entities”);  and  (d)  current  or 
future  collective  trust  funds  of  the 
Fidelity  Group  Trust,  the  trustee  for 
which  is  FMTC,  that  are  excepted  from 
the  definition  of  investment  company 
by  section  3(c)(ll)  of  the  Act  (the 
"3(c)(ll)  Entities”).  The  Fidelity  Funds, 
Ofi^-Shore  Fimds,  2(b)  Entities,  and 
3(c)(ll)  Entities  are  collectively  referred 
to  Wein  as  the  "Funds.” 

3.  The  qply  Off-Shore  Fund  that 
currently  proposes  to  participate  in  the 
Joint  Accounts  is  Fidelity  International 
U.S.  Treasury  Portfolio,  which  has  been 


1  Certain  currently  existing  Funds  (as  that  term  is 
defined  in  this  paragraph)  do  not  presently  intend 
to  participate  in  the  proposed  Joint  Accounts,  and 
thus  have  not  executed  the  application  and  have 
not  been  included  in  the  list  of  applicants.  Such 
Funds  will  be  covered  by  the  requested  order  if  they 
hereafter  determine  to  participate  in  the  Joint 
Accounts. 
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named  as  an  applicant  This  Fund,  a 
portfolio  of  an  investment  company 
established  under  the  laws  of  Bermuda, 
is  advised  by  FMR  Texas. 

4.  FMR  is  the  investment  adviser  for 
several  2(b)  Entities.  Before 
participating  in  the  Joint  Accounts,  each 
2(b)  Entity  will  have  to  determine  that 
proposed  investment  in  instruments 
through  the  Joint  Accounts  is  consistent 
with  state  laws  or  administrative  rules 
regulating  such  entities.  Applicants  do 
not  know  at  this  time  whether  any  2(b) 
Entities  will  be  able  or  willing  to 
participate  in  the  Joint  Accounts. 

5.  The  3(c)(ll)  Entities  are  not 
separately  organized  trusts.  Rather,  each 
is  organized  as  a  separate  pooled 
account  under  the  Rdelity  Group  Trust, 
for  which  FMTC  acts  as  trustee.  The 
Fidelity  Group  Trust  accepts  deposits 
for  each  pooled  account  only  from 
qualified  employee  benefit  plans. 

FMTC,  as  trustee,  is  authorized  under 
the  declaration  of  trust  to  join  in  this 
application  on  behalf  of  the  Fidelity 
Group  Trust  and  its  individual  pooled 
accounts. 

6.  The  Fidelity  Funds  currently  are 
authorized  to  invest  in  repurchase 
agreements  through  the  existing  Joint 
Account  pursuant  to  an  order  (the 
“Order”)  granted  under  section  17(d)  of 
the  Act  and  rule  17d-l  thereunder,  ^e 
Investment  Company  Act  Release  Nos. 
11962  (Sept.  29, 1981)  (notice)  and 
12061  (Nov.  27, 1981)  (order).  The 
Order  permits  the  Fidelity  Funds  to 
deposit  uninvested  cash  into  the 
existing  Joint  Account  for  the  purpose  of 
collective  investment  in  repurchase 
agreements  that  do  not  exceed  seven 
days  in  duration.  Morgan  Guaranty 
Trust  Company  of  New  York  is  the 
custodian  for  the  existing  Joint  Account. 

7.  Applicants  seek  to  amend  the  Order 
to  permit  (1)  the  establishment  of  one  or 
more  new  Joint  Accounts,  in  addition  to 
the  existing  Joint  Account;  (2)  the  Joint 
Accounts  to  invest  in  various  short-term 
money  market  instruments  and  tax- 
exempt  variable  rate  demand  notes,  in 
addition  to  repurchase  agreements;  (3) 
repurchase  agreements  held  by  the  Joint 
Accoimts  to  have  maturities  of  up  to  60 
days,  rather  than  the  current  limit  of 
seven  days;  (4)  the  use  of  First  Tier 
Securities  (as  defined  below),  in 
addition  to  U.S.  government  securities, 
as  collateral  for  the  repurchaA 
agreements;  (5)  FSC  and  FIIOC  (in  their 
capacities  as  the  Trusts’  shareholder 
servicing  and  dividend  disbursing 
agents),  the  Off-Shore  Funds,  the  2(b) 
Entities,  and  the  3(c)(ll)  Entities,  in 
addition  to  the  Fidelity  Funds,  to 
participate  in  the  Joint  Accounts. 

8.  New  Joint  Accounts  could  be 
established  at  any  of  the  Funds' 


custodian  banks.  More  than  one  Joint 
Account  could  be  established  at  a 
custodian  bank.  A  Fund  may  participate 
in  Joint  Accounts  at  more  than  one 
custodian  bank.  Establishing  Joint 
Accounts  at  various  custodian  banks 
will  significantly  improve  the  Funds’ 
ability  to  reduce  or  eliminate  cash 
balances  at  one  Custodian  or 
subcustodian  bank  that  unexpectedly 
may  pose  increased  credit  risK,  by 
allowing  cash  flows  to  be  rerouted  on 
short  notice  around  that  bank. 

9.  The  Joint  Accounts  will  consist  of 
one  or  more  separate  pools  of  securities. 
“Repo  Pools”  will  contain  exclusively 
repurchase  agreements.  “Short-Term 
Money  Maiicet  Pools”  will  contain 
various  short-term  money  market 
instruments  that,  at  the  time  of 
purchase,  are  “First-Tier  Securities”  (as 
defined  below)  that  have  overnight, 
over-the-weekend,  or  over-the-holiday 
maturities,  or  that  have  demand  features 
that  have  the  same  effective  maturities 
(“Short-Term  Money  Market 
Instruments”).  “Short-Term  Tax  Exempt 
Pools”  will  contain  tax-exempt  variable 
rate  demand  notes  that  have  demand 
features  providing  for  overnight,  over- 
the-weekend.  or  over-the-holiday 
maturities  (“Short-Term  Tax  Exempt 
Obligations”). 

IQ.  To  the  Adviser’s  knowledge,  the 
only  instruments  currently  available 
with  maturities  short  enough  to  be 
Short-Term  Money  Market  Instruments 
are  overnight  commercial  paper, 
variable  rate  demand  obligations, 
certain  U.S.  government  agency 
certificates,  and  bank  time  deposits. 
However,  the  Joint  Accounts  will  be 
permitted  to  invest  in  such  additional 
Short-Term  Money  Market  Instruments 
that  are  First  Tier  Securities  as  may 
become  available.  First  Tier  Securities 
are  securities  that  are  rated  in  the 
highest  rating  category  by  any  two 
nationally  recognized  statistical  rating 
organizations  (“NRSROs”),  or  by  one 
NRSRO  if  only  one  NRSRO  has  issued 
a  rating  with  respect  to  such  security. 

By  permitting  Joint  Accounts  to  invest 
in  Short-Term  Money  Market 
Instruments,  applicants  submit  that 
Joint  Account  participants  will  obtain 
greater  diversification  and  potentially 
higher  yields  than  repurchase 
agreements  alone  could  ofier. 

11.  Short-Term  Tax  Exempt 
Obligations  include  short-term  tax 
exempt  municipal  demand  obligations 
that  have  a  variable  or  floating  interest 
rate  and  an  unconditional  right  to 
demand  payment  of  the  unpaid 
principal  a^  accrued  interest  each 
business  day.  All  Short-Term  Tax 
Exempt  (%]igations  held  through  a  Joint 
Account  will  qualify  for  purchase  by  a 


money  market  fund  under  rule  2a-7. 
Applicants  note  that  the  highest  quality 
tax-exempt  obligations  are  sold  in 
denominations  of  $100,000  or  more,  and 
thus  that  Joint  Accounts,  through  the 
use  of  Short-Term  Tax  Exempt  Pools, 
may  be  able  to  obtain  investment 
opportunities  not  otherwise  available  to 
certain  participating  tax-exempt  Fidelity 
Funds  individually. 

12.  Repo  Polls  will  be  permitted  to 
hold  repiuuhase  agreements  with 
varying  maturities  not  exceeding  60 
days.  ’Hiese  “term”  repurchase 
agreements  (i.e.,  repiuchase  agreements 
with  a  maturity  in  excess  of  one 
business  day)  will  reduce  transaction 
costs  and  allow  the  Funds  to  diversify 
their  cash  positions  and  invest  cash  at 
potentially  higher  yields  than  overnight 
repurchase  agreements  ofier.  In 
addition,  term  repurchase  agreements 
reduce  the  amount  of  cash  subject  to 
risk  of  loss  through  the  insolvency  of  a 
Funds’  custodian  bank.  Since  each 
Fund’s  deposit  account  is  federally 
insured  up  to  100,000  only,  the  cash 
may  be  subject  to  risk  if  the  custodian 
bank  were  placed  in  receivership.  Term 
repurchase  agreements  reduce  this  risk 
by  allowing  more  cash  to  be  invested,  as 
opposed  to  being  in  the  custodian 
bank’s  deposit  account  intra-day 
awaiting  reinvestment  in  an  overnight 
repurchase  agreement.  Finally,  by 
reducing  intra-day  cash  and  securities 
movements,  the  Funds  may  avoid  fees 
assessed  by  the  Federal  Reserve  Board 
for  intra-day  Fed-wire  and  book-entry 
security  overdrafts. 

13.  Applicants  anticipate  that  most 
Repo  Pools  will  have  maturities  of  30 
days  or  less  and  that  few  Repo  Pools 
will  have  a  maturity  in  excess  of  45 
days.  Applicants,  however,  have 
proposed  a  60  day  maximum  term  by 
balancing  the  benefits  of  pooled  term 
repurchase  agreement  transactions 
against  the  need  to  make  individually 
tailored  liquidity  and  maturity  decisions 
for  longer  term  repurchase  agreements. 
Although  a  shorter  or  longer  maximum 
maturity  could  have  been  selected, 
applicants  believe  that  60  days  provides 
adequate  flexibility,  and  that  term 
repurchase  agreements  with  maturities 
in  excess  of  60  days  might  better  be 
executed  on  an  individual  Fund  basis. 
Applicants  also  note  that  the  amortized 
cost  method  of  valuation  could  be  used 
to  value  the  investment  of  any  type  of 
Fund  in  a  repurchase  agreement  with  a 
maturity  of  up  to  60  days,  while  only 
money  market  funds  could  so  value  an 
investment  with  a  mahirity  in  excess  of 
60  days. 

14.  Repurchase  agreements  may  not 
be  transierred.  For  ^is  reason,  taim 
repurchase  agreements  that  do  not 
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provide  for  payment  within  seven  days 
will  be  considered  illiquid  investments 
for  purposes  of  each  Fidelity  Fund’s 
percentage  restriction  on  investments  in 
illiquid  securities. 

15.  Repurchase  agreements,  whether 
term  or  overnight,  will  be  held  to 
maturity  except  in  the  case  of  default  by 
the  counterparty  or  where  the  Funds 
and  the  counterparty  agree  to  early 
termination.  The  only  practical  way  for 
a  Fund  to  terminate  its  fractional 
interest  in  a  term  repurchase  agreement 
jointly  held  with  otW  Funds  prior  to  its 
scheduled  maturity  would  be  to  attempt 
to  renegotiate  with  the  counterparty. 

Such  an  early  termination  would 
normally  require  the  withdrawing  Fund 
to  accept  the  current  market  value  of  its 
interest  and  to  compensate  the 
counterparty  in  full  satisfaction  of  any 
cost  incurred.  The  cost  of  such 
transaction  would  be  home  solely  by  the 
Fund  liquidating  its  fractional  interest. 

In  no  case  would  an  early  termination 
by  less  than  all  participating  Funds  be 
permitted  if  it  would  reduce  the 
principal  amount  or  yield  received  by 
other  Funds  participating  in  a  particular 
Repo  Pool  or  otherwise  adversely  affect 
the  other  participating  Funds. 

16.  Applicants’  proposal  will  permit 
the  Funds  to  accept  as  collateral  for 
repurchase  agreements,  in  addition  to 
U.S.  government  securities.  First  Tier 
Socxxrilios 

17.  FSC  and  FIIOC,  as  shareholder 
servicing  and  dividend  paying  agents  of 
the  Fidelity  Funds,  maintain  certain 
accounts  with  a  variety  of  bank 
custodians.  These  accounts  are 
established  in  the  name  of  FSC  or  FUCX] 
as  nominee  for  the  Fidelity  Funds.  FSC 
and  FIIOC  will  be  permitted  to  invest 
the  cash  balances  from  these  accoimts  in 
the  Joint  Accounts.  FSC,  FIIOC,  the  Off- 
Shore  Fimds,  2(b)  Entities,  and  3(c)(ll) 
Entities  will  be  permitted  to  participate 
in  the  Joint  Accounts  on  the  same  terms 
as  the  Fidelity  Funds,  except  that  FSC 
and  FIIOC  will  be  allowed  to  participate 
in  Repo  Pools  only  if  such  pools 
exclusively  contain  repurchase 
agreements  with  overnight,  over-the- 
weekend,  or  over-the-holiday  matinrities 
(“Short-Term  Repo  Pools’’),  Short-Term 
Repo  Pools,  Short-Term  Money  Market 
Pools,  and  Short-Term  Tax  Exempt 
Pools  are  referred  to  collectively  as 
“Short-Term  Pools.’’ 

18.  The  participation  by  FSC  and 
FIIOC  through  nominee  accounts  of  the 
Fidelity  Funds  in  Short-Term  Pools  of 
the  Joint  Accounts  will  benefit  the 
Funds  because  it  will  enable  the 
accounts  to  earn  income  that  will  help 
offset  the  Funds’  bank  and  shareholder 
servicing  expenses.  Participation  in  the 
Joint  Account  by  FSC,  FIKDC,  the  Off- 


Shore  Funds,  2(b)  Entities,  and  3(c)(ll) 
Entities  presents  no  conflict  of  interest 
with  the  Fidelity  Fund  participants 
because  all  entities  participating  in  the 
Joint  Accounts  will  do  so  on  the  same 
basis  as  all  other  participants. 

19.  It  is  anticipated  that  the  Joint 
Accounts  will  operate  essentially  in  the 
same  manner  as  the  existing  Joint 
Account  presently  operates  pursuant  to 
the  Order.  The  application  contains  a 
detailed  description  of  the  procedures 
employed  to  operate  the  Joint  Account. 
The  proposed  method  of  operating  the 
Joint  Accounts  will  not  result  in  any 
conflicts  of  interest  between  any  of  the 
participating  entities,  including  between 
the  Fimds  and  the  Adviser. 

20.  Each  of  the  Fidelity  Funds  has 
established  the  same  systems  and 
standards  regarding  investments  in 
repurchase  agreements.  These  systems 
and  standards,  adopted  in  compliance 
with  Investment  Company  Act  Release 
No.  13005  (Feb.  2, 1983),  include 
quality  standards  for  issuers  of  the 
repurchase  agreements,  and  require  that 
the  repurchase  agreements  be  at  least 
100%  collateralized  at  all  times.  The 
Fidelity  Funds  will  monitor  and  comply 
with  any  future  SEC  releases  regarding 
investments  in  repurchase  agreements 
by  investment  companies. 

21.  The  Joint  Accounts  will  not  be 
distinguishable  from  any  other 
custodian  account  maintained  by  a 
Fund  except  that  monies  from  the  Fund 
will  be  deposited  in  the  Joint  Accounts 
on  a  commingled  basis.  The  Joint 
Accounts  will  not  be  legally  cognizable 
entities.  The  sole  function  of  the  Joint 
Accounts  will  be  to  provide  a 
convenient  way  of  aggregating  what 
otherwise  would  be  one  or  more 
transactions  for  each  individual  Fund 
necessary  to  manage  the  Funds’  cash 
balances. 

22.  A  Fund’s  investment  in  any  Pool 
of  a  Joint  Account  will  not  be  subject  to 
the  claims  of  creditors  of  another 
participating  Fund. 

Applicants’  Legal  Analysis 

1.  Section  17(d)  and  rule  17d-l(a), 
taken  together,  prohibit  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
a  person,  from  participating  in  any  joint 
enterprise  or  arrangement  in  whi(±  such 
investment  company  is  a  participant, 
without  an  SEC  order.  Rule  17d-l(b) 
provides  that  in  passing  upon 
applications  under  section  17(d)  and 
rule  17d-l,  the  SEC  will  consider 
whether  each  party’s  participation  in 
the  proposed  joint  arrangement  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act,  and  the  extent 
to  which  such  participation  is  on  a  basis 


different  from  or  less  advantageous  than 
that  of  other  participants. 

2.  The  participants,  by  participating 
in  the  Joint  Accounts,  and  the  Adviser, 
by  managing  the  Joint  Accounts,  could 
be  deemed  to  be  joint  participants  in  a 
transaction  within  the  meaning  of 
section  17(d)(1).  In  addition,  each  Joint 
Account  could  be  deemed  to  be  a  joint 
enterprise  or  arrangement  within  the 
meaning  of  rule  17d-l. 

3.  Applicants  submit  that  the 
operation  of  the  Joint  Accounts  will  be 
free  of  any  inherent  bias  favoring  the 
Adviser  over  the  participants,  or  one 
participant  over  another  participant. 

They  further  submit  that  there  does  not 
appear  to  be  a  basis  upon  which  to 
predict  greater  proportional  benefits  to 
one  participant  than  to  another,  since  all 
participants  will  participate  on  the  same 
basis  in  the  income  of  any  pool  in 
which  they  choose  to  invest.  For  these 
reasons,  applicants  submit  that  the 
criteria  of  rule  17d-l  for  issuance  of  an 
order  permitting  joint  transactions  have 
been  met. 

Applicants’  Conditions 

As  an  expense  condition  to  obtaining 
an  exemptive  order.  Applicants  agree 
that  each  Joint  Account  will  operate 
according  to  the  following  procedures: 

1.  One  or  more  separate  cash  accounts 
will  be  established  at  one  or  more 
custodian  banks  into  which  each 
Participant  will  be  permitted  to  deposit 
daily  all  or  a  portion  of  its  cash  balances 
that  it  wishes  to  invest  in  the  Joint 
Accounts. 

2.  The  Joint  Accounts  will  invest  in 
repurchase  agreements  only  if  they  are 
collateralized  either  by  (i)  securities 
issued  by  or  guaranteed  as  to  principal 
or  interest  by  the  United  States 
government  or  any  of  its  agencies  or 
instrumentalities,  or  (ii)  First  Tier 
Securities.  Joint  Accounts  may  invest 
either  in  repurchase  agreements 
collateralized  as  set  forth  above,  Short- 
Term  Money  Market  Instruments  that 
are  First  Tier  Securities,  and  Short-Term 
Tax  Exempt  Obligations. 

3.  Each  participating  Fund’s  cash 
deposited  in  the  Joint  Accounts  will  be 
invested  consistent  with  its  investment 
objectives,  policies,  and  restrictions. 
FSC  and  FIIOC  will  only  participate  in 
a  Joint  Account  by  investing  in  one  or 
more  of  its  Short-Term  Pools, 

4.  All  investments  held  by  the  Joint 
Accounts  will  be  valued  on  an 
amortized  cost  basis  to  the  extent 
permitted  by  applicable  Commission 
release,  rule  or  order. 

5.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  or  other 
participant  to  use  any  part  of  a  balance 
of  a  Joint  Account  credited  to  another 
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participant,  no  participant  will  be 
allowed  to  create  a  negative  balance  in 
a  Joint  Account  for  any  reason. 

6.  Not  every  participant  in  a  Joint 
Account  will  necessarily  have  its  cash 
invested  in  every  instrument  held 
through  the  aocoimt  However,  to  the 
extent  a  participant’s  funds  are  used  to 
acquire  a  particular  instrument  or  pool 
of  in^ruments  for  the  account,  the 
participant  will  participate  in  and  own 
a  proportionate  share  of  such 
instrument(s),  and  the  income  earned  or 
accrued  thereon,  based  upon  the 
percentage  of  such  instrument(s) 
purchase  with  the  participant’s  cash. 

7.  The  administration  of  the  Joint 
Accounts  will  be  within  the  fidelity 
bond  coverage  required  by  section  17(g) 
of  the  Act  and  rule  17g-l  th^under. 

8.  The  Adviser  will  manage  the  Joint 
Accounts  as  part  of  its  duties  under  its 
existing  or  any  future  investment 
advisory  contracts  with  the  Funds.  TTie 
Adviser  will  not  collect  an  additional 
fee  horn  any  Participant  for  managing 
the  Joint  Accounts.  9.  Each 
Participant’s  investment  in  the  Joint 
Accounts  will  be  documented  daily  on 
the  books  of  each  Participant  and  on  the 
books  of  its  custodian.  Each  of  the 
Fidelity  Funds  will  maintain,  in 
conformity  with  sectitm  31  of  the  Act 
and  the  ndes  and  regulations 
thereunder,  all  books  and  records 
directly  or  indirectly  related  to  its 
participation  in  the  Joint  Accounts. 

Each  participant  that  is  not  a  registered 
investmmt  company  or  register!^ 
investment  adviser  vdll  maintain  and 
make  available  to  the  SEC,  upon 
request,  books  and  records  containing 
information  related  to  its  participation 
in  the  Joint  Accounts. 

10.  All  repurchase  agreements  of  a 
Repo  Pool  entered  into  through  the  Joint 
Accounts  will  have  a  duration  of  no 
more  than  60  days. 

11.  Each  participating  Fund  valuing 
its  assets  in  reliance  upon  rule  2a-7 
under  the  Act  will  use  the  average 
matiirity  of  the  instrument(s)  in  the  Joint 
Accoimts  in  which  such  Fund  has  an 
interest  for  the  purpose  of  computing 
the  Fund’s  average  portfolio  maturity 
with  respect  to  the  portion  of  its  assets 
held  in  such  Joint  Accoimts  on  that  day. 

12.  Each  Fund’s  Board  of  Trustees 
will  evaluate  the  Joint  Accounts 
annually,  and  will  only  permit  a  Fund 
to  continue  to  participate  therein  if  it 
determines  that  there  is  a  reasonable 
likelihood  that  the  Fund  and  its 
shareholders  will  benefit  from  the 
continued  participation. 


By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  93-16301  Filed  7-30-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

AppHcatlona  for  Coitificates  of  Public 
Convenienco  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended  July 
23,1993 

’The  following  Applications  for 
Certificates  of  ^blic  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  ’The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49044 
Date  filed:  July  20, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  17, 1993 
Description:  Application  of  Grand 
Airways,  Inc.,  pursuant  to  section 
401(d)(1)  of  the  Act  mid  subpart  Q  of 
the  Reflations,  applies  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  interstate  and 
overseas  scheduled  air  transportation. 
Hie  proposed  markets  to  be  served  are 
Oakland,  Palm  Springs,  Las  Vegas  and 
Grand  Canyon. 

Docket  Number:  49046 
Date  filed:  July  22, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  19, 1993 
Description:  Application  of  Patriot 
Airlines.  Inc.,  pursuant  to  section 
401(d)(3).  and  subpart  Q  of  the 
Regulations,  for  issuance  of  an 
amended  certificate  of  public 
convenience  and  necessity  so  as  to 
authorize  Patriot  to  provide  foreign 
charter  air  transportation  of  persons, 
in  addition  to  its  existing  authority  to 
perform  foreign  charter  air 
transpmtation  of  property  and  mail, 
between  points  in  the  United  States 
and  points  in  various  foreign 
countries. 

Docket  Number.  49047 
Date  filed:  July  22, 1993 


Due  Date  for  Answers,  Conforming 
Applic^ons,  or  Motion  to  Modify 
Scope:  August  19. 1993 
Description:  Application  of  Patriot 
Airlines,  Inc.,  pursuant  to  section 
401(d)(3)  of  the  Act  and  subpart  Q  of 
the  Regulations,  applies  for  issuance 
of  an  amended  certificate  of  public 
convenience  and  necessity  so  as  to 
authorize  Patriot  to  provide  interstate 
and  overseas  charter  air  transportation 
of  persons,  in  addition  to  its  existing 
authority  to  perform  interstate  and 
overseas  charter  air  transportation  of 
property  and  mail,  between  various 
points  in  the  United  States. 

Docket  Number:  48022 
Date  filed :l\i\y  19, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  16, 1993 
Description:  First  Amendment  to  the 
Application  of  Aerolineas  Centrales 
De  Colombia,  S.A.  d/b/a  ACXS  for  a 
foreign  air  carrier  permit,  pursuant  to 
section  402  of  the  Act  and  subpart  Q 
of  the  Regulations,  moves  to  amend  in 
order  to  serve  San  Juan,  Puerto  Rico, 
U.S.A.,  pursuant  to  the  U.S.-Colombia 
bilateral. 

Docket  Number:  48658 
Date  filed:  July  19, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  16, 1993 
Description:  Application  of  Southern 
Air  Transport,  Inc.  d/b/a  Polar  Air 
Caigo,  pursuant  to  section  401(d)(1)  of 
the  Act  and  subpart  Q  of  the 
Regulations,  requests  an  amended 
certificate  of  pifolic  convenience  and 
necessity  to  the  extent  necessary  to 
authenrize  it  to  provide  forei^ 
scheduled  air  transportation  of 
property  between  the  United  States 
and  the  United  Kingdom. 

Docket  Number:  48203 
Date  filed:  ju\y  22, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  19, 1993 
Description:  Application  of  American 
Trans  Air,  Inc.,  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  amendment  of 
its  pending  certificate  application  to 
enable  it  to  operate  scheduled  foreign 
air  transportation  of  persons,  property 
and  mail  between  a  point  or  points  in 
the  United  States  and  Lisbon,  Portugal 
as  an  intermediate  point  (with  traffic 
rights)  as  part  of  its  current  operations 
to  Lagos.  Nigeria. 

Phyllis  T.  Kaylor,  ’ 

Chief,  Documeatary  Services  Division. 

[FR  Doc.  93-18304  Filed  7-30-03;  8:45  am] 
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Aviation  Proceedings;  Agreements 
RIed  During  the  Week  Ended  July  23, 
1993 

The  following  Agreements  were  filed 
with  the  Elepartment  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49048 
Date  filed:  ]uly  23, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  TCl2  Reso/C  0919  dated  May 
18, 1993  rl-r9;  North  Atlantic  USA/ 
UST  Cargo  Resps 

Proposed  Effective  Date:  October  1,  1993 
Docket  Number:  49049 
Date  filed:  ]u\y  23, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
S’ujb/ecf:TC31  Reso/C  0240  dated  May 
18, 1993  rl-r6;  TC31  Southeast  Asia- 
USA/UST  Cargo  Resos;  Table — ^TC31 
Rates  0160  dated  July  6, 1993 
TC31  Reso/C  0243  dated  May  18, 1993 
r7-rl2;  TC31  Japan/Korea-USA/UST 
cargo  Resos;  TABLESTC31  Rates  0158 
dated  July  6, 1993 

TC31  Reso/C  0245  dated  May  18, 1993 
rl3-rl7:  TC31  South  Pacific-USA/UST 
Cargo  Resos;  Tables — ^TC31  Rates 
0162  dated  July  6, 1993 
Proposed  Effective  Date:  October  1, 1993 
Docket  Number:  49050 
Date  filed:  July  23, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  TC23  Reso/C  0217  dated  May  2, 
1993  rl-r5;  TC23  to/from  USA/UST 
Cargo  Resos 

Proposed  Effective  Date:  October  1, 1993 
Docket  Number:  49051 
Date  filed:  July  23, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  TC3  Reso/C  0082  dated  May  18, 
1993  rl*r5;  TC3  to/from  USA/UST 
Cargo  Resos;  Tables — ^TC3  Rates  0082 
dated  June  15, 1993 

Proposed  Effective  Date:  October  1, 1993 
Docket  Number:  49053 
Date  filed:  July  23, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  Comp  Telex  Mail  Vote  643; 

Rescission  of  Reso  025  Surcharge 
Proposed  Effective  Date:  August  15, 

1993 

Docket  Number:  49054 
Date  filed:  July  23, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  TC12  Fares  0408  dated  July  23. 
1993;  USA-UK  Add-On  Amounts 


Proposed  Effective  Date:  October  1, 1993 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Savices  Division. 

[FR  Doc.  93-18303  Filed  7-30-«3;  8:45  ami 
BILUNG  CODE  4eiO-«2-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
infonnation  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
brirden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  responses;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  Office  of  Information  Resources 
Management  (723),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  0MB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  395-7316,  Do  not  send 
requests  for  benefits  to  this  address. 
OATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  by  September  1, 

1993. 

Dated:  July  27. 1993. 

By  direction  of  the  Secretary. 

B.  Michael  Berger, 

Director,  Records  Management  Service. 

Extension 

1.  Request  for.and  Consent  to  Release 
of  Information  frnm  Claimant’s  Records, 
VA  Form  3288  (formerly,  70-3288). 

2.  The  form  is  completed  by  veterans 
or  beneficiaries  to  provide  VA  with  a 
written  consent  to  release  records  or 


information  and  a  third  party.  Use  of  the 
form  ensures  that  an  individual  has 
given  written  consent  for  the  release  of 
records  or  information  about  himself/ 
herself. 

3.  Individuals  or  households. 

4.  23,875  hours. 

5.  7.5  minutes. 

6.  On  occasion. 

7. 191,000  respondents. 

(FR  Doc.  93-18364  Filed  7-30-93;  8:45  ami 
BILUNO  CODE  UZO-OI-M 


information  Collection  Under  0MB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  V  eterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hovus  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefit? 
Administration  (20A5),  De payment  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  2Ge20  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
OATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  September  1, 
1993. 

Dated:  July  27. 1993. 

By  direction  of  the  Secretary. 

B.  Michael  Berger, 

Director,  Records  Management  Service. 
Extension 

1.  Application  for  Education  Loan, 
VA  Form  22-8725. 
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2.  The  form  is  used  to  request 
information  relating  to  an  applicant's 
financial  resources  and  education- 


related  expenses  to  determine  eligibility 
for  an  education  loan. 

3.  Individuals  or  households. 

4. 100  hours. 

5. 40  minutes. 


6.  On  occasion. . 

7. 150  respondents. 

(FR  Doc.  93-18363  Filed  7-30-93;  8:45  am] 
aiujNO  CODE  ssao-ei-M 
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Sunshine  Act  Meetings 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nrraetings  published  under 
the  “Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  S52b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 
FCC  To  Hold  Open  (Commission 
Meeting,  Tuesday  August  3, 1993 
The  Federal  (Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday, 
August  3. 1993,  which  is  scheduled  to 
commence  at  9:  30  a.m.,  in  Room  856, 
at  1919  M  Street,  N.W.,  Washington, 
D.C. 

Item  No.,  Bureau,  and  Subject 

1 — (Common  (Carrier— Title:  Expanded 
Interconnection  with  Local  Telephone 
Company  Facilities  (GC  Docket  No.  91- 
141).  Summary:  The  (Conunission  will 
consider  adoption  of  a  Second 


Memorandum  Opinion  and  Order  on 
Reconsideration  regarding  certain  issues 
concerning  expanded  interconnection  for 
special  access. 

2—  ^mmon  (Carrier— Title:  Expanded 
Interconnection  with  Local  Telephone 
(CcHnpany  Facilities  ((X^  Docket  No.  91- 
141,  Transport  Phase  I),  and  Amendment 
of  Part  36  of  the  (Commisskm’s  Rules  and 
Establishment  of  a  Joint  Board  (CXC  Docket 
No.  80-286).  Sununary:  The  Commission 
virill  considm  adoption  of  a  Second  Report 
and  Order  and  Third  Notice  of  Proposed 
Rulemaking  regarding  issues  concerning 
expanded  interconnection  for  switched 
transport. 

3 —  (Condon  (Carrier — ^Title:  Intelligent 
Networks  ((CC  Docket  No.  91-346). 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed 
Rulemaking  concerning  the  third  party 
access  and  network  reliability  issues  raised 
in  the  Notice  of  Inquiry. 

4 —  Private  Radio — ^Title;  (Capitol 
Radiotelephone,  Inc.,  d.b.a.  Capitol  Paging. 


Summary:  The  (Conunission  vrill  consider 
adoption  of  a  Hearing  Designation  Order, 
Order  to  Show  Cause  and  Notice  of 
Opportunity  for  Hearing  against  Capitol 
Radiotelephone,  Lac.  (d.b.a.  (Capitol 
Paging). 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
(Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Dated:  July  28, 1993. 

Federal  (Crunmunications  (Commission. 
William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  93-18442  Filed  7-29-93;  It  41  am) 
BiuJNO  cone  sria-«i-w 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agernry  prepared  corrections  are 
issued  as  signed  documents  arxl  appear  in 
the  appropriate  document  categories 
eisevvhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart944 
[Docket  No.  FV-91-245  FR] 

Fruits;  Import  Regulations  (Grapefruit); 
Reinstatement  of  Grapefruit  Import 
Requirements 

Correction 

In  rule  document  93-17504  beginning 
on  page  39428  in  the  issue  of  Friday, 
July  23, 1993,  make  the  following 
correction: 

§944.106  [Corrected] 

On  page  39430,  in  §  944.106(a),  in  the 
table,  under  the  heading  Regulation 
period,  the  first  entry  for  Seedless,  red 
should  read  “•-08/22/93”. 

BILUNQ  COOC  150S41-0 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  91-033-2] 

Postentry  Quarantine  of  Plants 

Correction 

In  rule  document  93-16903  beginning 
on  page  38263  in  the  issue  of  Friday, 


July  16, 1993,  make  the  following 
corrections: 

1.  On  page  38266: 

a.  In  the  first  column,  in  the  first  full 
paragraph  [Comment),  in  the  seventh 
line  from  the  bottom,  after  “material” 
insert  “already  in  the  State,  and  for  all 
postentry  quarantine  material”. 

b.  In  the  second  coliunn,  in  the  third 
full  paragraph,  in  the  second  line,  after 
"we”  insert  “will”;  and  in  the  tenth 
line,  “(c)91)(i)”  should  read  “(c)(l)(i)”. 

§319.37-7  [Corrected] 

2.  On  page  38268,  in  the  first  column, 
in  §  319.37-7(c)(4),  in  the  third  line, 
after  “quarantine”  insert  “agreement”. 

3.  On  the  same  page,  in  the  third 
column,  in  §  319.37-7(0(3),  in  the  fifth 
line,  after  “quarantine”  insert 
“growing”. 

BILUNG  CODE  1S0SO1-O 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  ER  93-777-000,  et  el.] 

Commonwealth  Edison  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocldng  Directorate  Filings 

Correction 

In  notice  document  93-17621 
beginning  on  page  39802  in  the  issue  of 
Monday,  July  26, 1993,  make  the 
following  correction: 

On  page  39804,  in  the  second  column, 
in  IS.  Southwestern  Public  Service  Co., 
the  Docket  No.  should  read  "(Docket 
No.  EL93-53-0001”. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  JD93-12842T  Oklahoma-SO] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formations 

Correction 

In  notice  document  93-17627 
appearing  on  page  39805  in  the  issue  of 
Monday,  July  26, 1993,  in  the  heading, 
the  Do<^et  No.  should  have  appeared  as 
set  forth  above. 

BtLUNC  CODE  150641-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11258-001  Washington] 

Lewis  Basin  6  Limited  Partnership; 
Surrender  of  Preliminary  Permit 

Correction 

In  notice  document  93-17632 
appearing  on  page  39806  in  the  issue  of 
Monday,  July  26, 1993,  in  the  heading, 
the  Project  No.  should  have  appeared  as 
set  forth  above. 

BILUNG  CODE  150601-0 


BILUNG  CODE  1505-01-0 


Monday 

August  2,  1993 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 


Funding  Availability  for  HOPE  for  Public 
and  Indian  Housing  Homeownership 
Program  (HOPE  1);  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Ateietant  Secretary  for 
Public  and  Indian  Houair>g 

[Docket  No.  N-e3-3636;  FR-3501-N-01] 

Notice  of  Fund  Availability  for  HOPE 
for  Public  and  Indian  Housing 
Homeownerahip  Program  (HOPE  1) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Fund  Availability  for 
FY  1993. _ 

SUMMARY:  This  NOFA  announces  the 
availability  of  $182,047,160  in  funds  for 
implementation  grants  for  the  HOPE  for 
Public  and  Indian  Housing 
Homeownership  Program  (HOPE  1).  The 
NOFA  contains  information  on  the 
location  for  obtaining  application 
packages;  the  time  and  place  for 
submitting  completed  applications;  the 
selection  process,  including  the  ranking 
criteria;  and  other  appropriate 
information  and  guidance.  The  NOFA  is 
issued  under  the  Program  Guidelines 
published  on  January  14, 1992  (57  FR 
1522)  (24  CFR  subtitle  A,  appendix  A). 
Grants  awarded  imder  the  NOFA  will  be 
governed  by  those  Guidelines,  and 
amendments  to  the  program  made  by 
the  Housing  and  Commvmity 
Development  Act  of  1992,  which  are 
announced  in  the  NOFA.  It  is  critical 
that  applicants  for  HOPE  1 
implementation  grants  read  and  comply 
with  the  requirements  of  the  Program 
Guidelines,  since  many  of  the 
requirements  of  the  HOPE  1  program  are 
not  repeated  in  this  NOFA,  and  failure 
to  follow  the  Guidelines  will  result  in 
applications  being  rejected  by  HUD. 
DATES:  Applications  for  implementation 
grants  luider  HOPE  1  must  be  received 
in  the  appropriate  HUD  Field  Office  by 
4:30  p.m.  local  time  on  November  19, 
1993.  Applications  may  also  be  hand 
delivered  to  the  appropriate  HUD  Field 
Office  at  or  before  ^e  deadline. 
Applications  sent  by  facsimile  (FAX) 
will  not  be  accepted.  This  application 
deadline  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applications  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
abut  by  any  unanticipated  or  delivery- 
related  problems.  However,  no 
applications  may  be  submitted  prior  to 
30  calendar  days  before  the  deadline. 
Applications  submitted  more  than  30 


calendar  days  before  the  deadline  will 
be  returned  to  applicants. 

ADDRESSES:  An  original  and  two  copies 
of  the  completed  application  must  be 
submitted  to  the  Hl^  Field  Office 
responsible  for  the  jurisdiction  in  which 
the  proposed  project  is  located.  The 
applications  should  be  addressed  to  the 
attention  of  the  Public  Housing  Division 
Director  or  the  Office  of  Indian 
Programs  Director.  A  list  of  HDD’s  Field 
Offices  appears  at  the  end  of  this  NOFA. 
In  States  with  more  than  one  Field 
Office,  applicants  must  submit  their 
applications  to  the  correct  Field  Office. 
Applicants  are  advised  to  contact  their 
local  office  to  confirm  the  appropriate 
place  for  submission.  Failure  to  submit 
an  application  to  the  correct  Field  Office 
by  4:30  pm  on  the  due  date  will  result 
in  disqualification  of  the  application. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Van  Buskirk,  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  room  4112,  451 
Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-4233.  To 
provide  service  for  person  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-8 7 7-TDDY,  1-800- 
877-8339,  or  202-708-9300.  (Telephone 
numbers,  other  than  “800”  "rDD 
numbers,  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  under  the 
Paperworic  Reduction  Act  of  1980  by  the 
Office  of  Management  and  Budget 
(0MB),  and  have  been  assigned  OMB 
control  number  2577-0132. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

The  funding  made  available  under 
this  NOFA  is  authorized  by  title  III  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437aaa),  which  was  added  by  section 
411  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Pub.  L.  101- 
625,  approved  November  28, 1990) 
(NAHA).  The  law  was  subsequently 
amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(Puh.  L.  102-550,  approved  October  28, 
1992)  (1992  Act).  The  amendments  are 
discussed  in  section  n  of  this  NOFA. 

$182,047,160  in  funds,  which  were 
appropriated  by  the  Departments  of 
Veterans  Afiairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriation  Acts  for  fiscal 
year  1992  (Pub.  L.  102-139,  approved 
October  28, 1991)  and  fiscal  year  1993 


(Pub.  L.  102-389,  approved  October  6. 
1992),  are  available  under  this  NOFA. 
Under  the  1992  Act,  Congress 
authorized  up  to  $40  million  but  not 
less  than  5  percent  of  the  combined 
appropriations  for  the  HOPE  1,  2,  and  3 
programs  to  be  made  available  for 
activities  rmder  the  HOPE  for 
Youthbuild  program.  On  the  basis  of  the 
1992  Act  authorization,  the  Department 
has  allocated  $25  million  originally 
appropriated  for  fiscal  year  1993  to  fund 
HOPE  1  implementation  grants  to 
partially  fund  the  HOPE  for  Youthbuild 
program  in  fiscal  year  1993. 

Ine  1992  Act  authorized  up  to  $4.5 
million  to  be  made  available  for 
technical  assistance  to  potential 
applicants,  applicants,  and  recipients  of 
assistance  in  the  HOPE  1  program.  This 
amount  is  not  included  in  the  funding 
being  made  available  imder  this  NOFA. 

B.  Type  of  Grant 

An  applicant  may  submit  an 
application  for  an  implementation  grant, 
in  accordance  with  S^ion  415  of  the 
Program  Guidelines  and  the  application 
package,  for  the  purpose  of  carrying  out 
a  homeownership  program.  Although 
there  is  no  cap  on  the  overall  amount  of 
an  implementation  grant,  there  are 
specific  cost  caps  on  eligible  activities, 
as  described  in  the  Program  Guidelines 
and  application  package.  (See  section  n 
of  this  NOFA  for  changes  to  the  program 
regarding  eligible  activities  and 
limitations  on  the  use  of  grant  funds.) 

Funds  for  planning  grants  (mini  or 
full)  are  not  available  under  this  NOFA. 

C.  Matching  Requirements 

Implementation  grants  require  a  local 
match  of  not  less  than  25  percent  of  the 
grant  amount  (exclusive  of  funding  for 
operating  costs)  from  non-Federal 
sources.  Under  a  change  made  by  the 
1992  Act,  the  matching  requirement 
may  be  reduced  for  jurisdictions 
experiencing  fiscal  distress  or  severe 
fiscal  distress,  as  those  terms  are 
defined  in  this  NOFA.  In  addition,  the 
1992  Act  eliminates  the  need  to  match 
HOPE  1  grant  funds  that  are  to  be  used 
to  fund  a  replacement  housing  plan. 
Section  11  of  this  NOFA  contains  a 
discussion  of  these  changes. 

D.  Eligible  Applicants 

An  eligible  applicant  is  one  of  the 
following  entities  that  represents  the 
residents  of  the  eligible  property:  an 
RMC  (resident  management 
corporation);  an  incorporated  RC 
(resident  council);  a  cooperative 
association;  a  public  or  private 
nonprofit  organization;  a  public  body, 
including  an  agency  or  instrumentality 
thereof;  a  PHA  (public  housing  agency); 
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or  an  IHA  (Indian  housing  authority). 

The  Program  Guidelines  contain 
detailed  definitions  of  the  entities  that 
are  eligible  as  applicants. 

E.  Eligible  Property 

Eligible  property  under  the  HOPE  1 
program  is  a  public  or  Indian  housing 
development.  Section  181(g)(1)(A)  of  the 
1992  Act  removes  the  prohibition  on  the 
use  of  HOPE  1  grant  funds  for  a  PHA’s 
scattered-site,  single-family  properties. 

In  addition,  section  181(g)(2)  of  the  1992 
Act  amends  the  definition  of  eligible 
property  in  the  HOPE  3  program  by 
excluding  scattered-site,  single-family 
public  or  Indian  housing.  Because  of 
these  amendments,  the  scattered-site, 
single-family  public  and  Indian  housing 
units  that  were  formerly  only  eligible  to 
be  assisted  under  the  HOPE  3  program 
are  now  only  eligible  to  be  assisted 
under  the  HOPE  1  program.  In  addition, 
section  181(g)(1)(B)  prohibits  the  use  of 
implementation  grant  funds  to  pay  for 
operating  expenses  for  such  housing 
acquired  under  a  homeownership 
program.  Section  II  of  this  NOFA 
contains  a  discussion  of  these  changes. 

The  Department  is  also  amending  the 
definitions  of  public  housing 
development  and  Indian  housing 
development  for  greater  clarification. 
“Public  housing  development”  is  being 
revised  to  mean  “lower  income  housing 
and  all  necessary  appurtenances 
developed,  acquired,  or  assisted  by  a 
PHA  under  the  United  States  Housing 
Act  of  1937  (other  than  under  section  8). 
A  project  encompasses  those  buildings 
identified  in  the  Annual  Contributions 
Contract  (ACC)  that  is  executed  between 
HUD  and  the  PHA.”  Likewise,  “Indian 
housing  development”  is  being  revised 
to  mean  “lower  income  housing  and  all 
necessary  appurtenances  developed, 
acquired,  or  assisted  by  an  IHA  under 
the  United  States  Housing  Act  of  1937 
(other  than  under  section  8).  A  project 
encompasses  those  buildings  identified 
in  the  Annual  Contributions  Contract 
(ACC)  that  is  executed  between  HUD 
and  the  IHA.” 

II.  Amendments  to  HOPE  1  by  1992  Act 

The  following  changes  were  made  to 
the  HOPE  1  program  by  section  181  of 
the  1992  Act; 

A.  Matching  Funding 

1.  The  25  percent  matching 
requirement  will  be  reduced  by  50 
percent  for  a  homeownership  site 
within  a  jurisdiction  that  is  determined 
to  be  in  fiscal  distress,  and  by  100 
percent  for  a  homeownership  site 
within  a  jvirisdiction  that  is  determined 
to  be  in  severe  fiscal  distress.  (See 
section  410  of  the  Guidelines  for 


matching  requirements  in  general.  This 
section  adds  a  new  provision  to  the 
matching  requirements  outlined  in 
section  410  of  the  Guidelines  by 
providing  for  a  match  reduction  under 
the  circumstances  set  forth  in  this 
NOFA.)  For  the  purpose  of  determining 
the  jurisdiction  to  which  the  match 
reduction  shall  apply,  the  Department 
shall  accept  participating  jurisdictions 
imder  the  HOME  program  including 
jurisdictions  created  through  the 
formation  of  a  HOME  program 
consortium,  or  alternatively,  if  the 
proposed  homeownership  site  does  not 
lie  within  the  confines  of  a  participating 
jurisdiction  under  the  HOME  program, 
the  lowest  level  of  a  unit  of  general  local 
government  for  which  Bureau  of  the 
Census  data  are  available  (e.g.,  a  city, 
county,  etc.).  If  an  application 
encompasses  more  than  one  proposed 
homeownership  site  and  the  sites  are  in 
multiple  jurisdictions,  the  applicant 
shall  designate  the  amount  of  HOPE  1 
funds  to  1^  used  in  each  respective 
jurisdiction.  In  such  an  instance  the 
match  reduction  will  be  applied 
proportionately  based  upon  the  amount 
of  HOPE  1  grant  funds  that  are  to  be 
used  in  the  jurisdiction  to  which  the 
match  reduction  applies.  Except  with 
respect  to  participating  jurisdictions 
\mder  the  HOME  program  for  which  the 
match  reduction  has  already  been 
determined,  applicants  must  provide 
data  verifying  any  match  reduction 
claimed  and  a  certification  that  it  is  in 
fiscal  distress  or  severe  fiscal  distress,  as 
appropriate,  and  attesting  to  the 
accuracy  of  the  data.  The  Secretary  may 
declare  a  100  percent  match  reduction 
for  areas  in  which  a  declaration  of  a 
disaster  pursuant  to  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  is  in  effect  for  any  part 
of  a  fiscal  year.  For  purposes  of  this 
program,  “fiscal  distress”  means  a 
jurisdiction  other  than  a  State  that  meets 
one  of  the  two  following  criteria,  and 
“severe  fiscal  distress”  means  a 
jiirisdiction,  other  than  a  State,  that 
meets  both  of  the  following  criteria: 

(a)  Poverty  rate.  The  average  poverty 
rate  in  the  jurisdiction  for  the  calendar 
year  immediately  preceding  the  year  in 
which  its  fiscal  year  begins  was  equal  to 
or  greater  than  125  percent  of  the 
average  national  poverty  rate  during 
such  calendar  year  (as  determined 
according  to  information  of  the  Bureau 
of  the  Census). 

(b)  Per  capita  income.  The  average  per 
capita  income  in  the  jurisdiction  for  the 
calendcu*  year  immediately  preceding 
the  year  in  which  its  fiscal  year  begins 
was  less  than  75  percent  of  the  average 
national  per  capita  income  during  such 
calendar  year  (as  determined  according 


to  information  of  the  Bureau  of  the 
Census). 

The  application  kit  shall  contain  a 
listing  of  participating  jurisdictions 
under  the  HOME  program  which  have 
been  determined  to  be  eligible  for  a 
partial  or  full  match  reduction. 

2.  Any  implementation  grant  funding 
provided  a  recipient  to  be  used  for 
replacement  housing  is  excluded  from 
the  matching  requirement.  (See 
Guidelines  sections  405(b)(ll)  and 
415(b)(8)  in  general.  This  section 
modifies  the  matching  requirements 
outlined  in  section  405(h)(ll)  and 
415(b)(8)  of  the  Guidelines.)  This 
reduction  of  the  match  requirement  is  in 
addition  to  the  existing  exclusion  from 
matching  requirements  for  HOPE  1  grant 
funds  used  to  pay  for  operating 
assistance.  (See  section  410  of  the 
Guidelines.) 

B.  Eligible  Property 

Scattered-site,  single  family  public 
and  Indian  housing  units  which  were 
formerly  eligible  property  only  under 
the  HOPE  3  program  are  now  eligible 
property  under  a  HOPE  1 
homeownership  program.  Thus,  the 
definition  of  “eligible  property” 
contained  in  section  n  of  the  Guidelines 
is  revised  to  mean  a  public  or  Indian 
housing  development.  Planning  grantees 
funded  under  the  HOPE  3  program  that 
were  planning  to  sell  scattered  site 
single  family  public  or  Indian  housing 
under  the  HOPE  3  program  are  eligible 
to  apply  for  implementation  grant 
funding  pursuant  to  this  NOFA  and  the 
requirements  of  the  HOPE  1  program. 
Public  and  Indian  housing  is  no  longer 
eligible  property  under  the  HOPE  3 
program,  and  anyone  planning  to  sell 
public  or  Indian  housing  by  means  of  a 
HOPE  grant  must  use  the  HOPE  1 
program. 

C.  Eligible  Activities 

1.  Implementation  grants  may  not  be 
used  to  fund  operating  expenses  for 
scattered-site  public  housing  acquired 
under  a  homeownership  program.  (This 
section  modifies  the  eligible  activities 
outlined  in  Section  405(b)(9)  of  the 
Guidelines.)  For  the  purpose  of 
determining  the  units  which  are  not 
eligible  to  receive  operating  assistance, 
scattered-site  is  defined  as  public  or 
Indian  housing  properties  that  are  not 
contiguous  to  other  public  or  Indian 
housing  properties. 

2.  Section  1012(h)  of  the  1992  Act 
added  abatement  of  lead-based  paint 
hazards,  as  required  by  section  302(a)  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4822),  as  an 
eligible  activity  for  funding  by  an 
implementation  grant.  (This  section 
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adds  to  the  eligible  activities  outlined  in 
Section  405(b)  of  the  Guidelines.) 

D.  Selection  Criteria 

The  statutory  criterion  that  measures 
the  extent  to  which  a  sufficient  supply 
of  affordable  rental  housing  exists  in  die 
locality  (section  303(e)(8)  of  the  1937 
Act)  was  amended  by  section  181(c)  of 
the  1992  Act  to  remove  the  requirement 
that  the  housing  be  “of  the  type  assisted 
imder  this  title’’  (i.e.,  public  or  Indian 
housing),  as  well  as  to  remove  the 
reference  to  “appreciably  reducing  the 
supply  of  rental  housing.  Therefore,  the 
Department  has  eliminated  the  selection 
criterion  under  which  points  were 
deducted  for  applications  that  would 
appreciably  reduce  the  public  or  Indian 
housing  stock  in  a  locality  under  the 
jurisdiction  of  the  PHA  for  the  eligible 
property.  The  requirement  that  the 
propose  homeownership  plan  not 
result  in  reducing  the  supply  of 
affordable  rental  housing  has  been 
restored  as  a  threshold  requirement,  as 
it  was  in  the  original  pro^am 
Guidelines  published  on  February  4, 
1991.  See  section  IV.F.  of  this  NOFA. 
(This  section  deletes  the  selection 
criterion  found  in  section  425(a)(9)  of 
the  Guidelines.) 

m.  Certificatifm  of  Consictency  with  the 
Comfwehrasive  Housing  Affordability 
Strategy 

Applicants  (with  certain  exceptions 
for  programs  operated  on  reservations  of 
an  fodian  tribe  or  in  the  Insular  Areas) 
must  submit  a  certification  of 
consistency  with  their  approved  State  or 
local  government’s  Comprehensive 
Housing  Affordability  Strategy  (C31AS) 
or  abbreviated  housing  strategy  from  the 
public  official  responsible  for 
submitting  the  CHAS,  or  his  or  her 
authorized  representative.  The  CHAS  is 
a  “master  plan’’  that  each  State  or  local 
government  submits  to  HUD  to  explain 
its  housing  needs,  what  HUD  funding  it 
will  be  seeking,  what  it  intends  to  do 
with  the  funding,  and  what  funding  by 
other  applicants  it  will  support.  A  State 
or  local  government  should  have  held  at 
least  one  public  hearing  during  its 
CHAS  development  process.  For  further 
information  concerning  the  CHAS 
certification  of  consistency,  see  24  CFR 
91.80.  The  CHAS  requirements  are  more 
fully  explained  as  follows: 

Applicants  that  are  jurisdictions 
(States  or  units  of  general  local 
government).  'The  applicant  must  have  a 
HUD-approved  CHAS  for  FY 1994  and 
must  submit  a  certification  that  the 
proposed  activities  are  consistent  with 
the  HUD-approved.  CHAS  for  FY  1994. 

Applicants  that  are  not  jurisdictions. 
The  applicant  must  submit  a 


certification  by  the  jurisdiction  or 
jurisdictions  in  which  the  proposed 
program  will  be  located  that  the 
applicant's  proposed  activities  are 
consistent  with  the  jiirisdiction’s  HUD- 
approved  CHAS.  A  required 
certification  must  be  made  by  the  unit 
of  general  local  government  if  it  is 
required  to  have,  or  has,  a  complete  * 
CHAS,  or  if  it  is  authorized  to  use  an 
abbreviated  CHAS  and  is  applying  for 
the  same  program  imder  this  NOFA 
(and  therefore  has,  or  will  have,  an 
abbreviated  CHAS  for  fiscal  year  1993 
for  that  program).  Otherwise,  the 
certification  may  be  made  by  the  State, 
or  if  the  program  will  be  located  in  part 
in  a  unit  of  general  local  government 
authorized  to  use  an  abbreviated  CHAS, 
by  the  unit  of  general  local  government 
if  it  is  willing  to  prepare  such  a  CHAS. 

Certain  entities  (Indian  tribes,  and  the 
Insular  Areas  of  Guam,  the  Virgin 
Islands,  American  Samoa  and  ffie 
Northern  Mariana  Islands)  are  not 
required  to  have  a  CHAS.  An 
application  for  a  program  that  will  be 
located  on  a  reservation  of  an  Indian 
tribe  or  in  the  Insular  Areas  does  not 
require  a  certification  of  consistency. 
However,  where  an  Indian  tribe  or  IHA 
is  the  applicant  for  a  program  that  will 
not  be  located  on  a  reservation,  the 
requirement  for  a  certification  Isy  the 
jurisdiction  or  jurisdictions  in  which 
the  program  will  be  located  under  the 
preceding  paragraph  ^plies. 

All  applicants.  All  CHAS 
certifications  must  be  made  by  the 
public  official  responsible  for 
submitting  the  CHAS  to  HUD,  or  his  or 
her  authorized  representative.  All  CHAS 
certifications  must  be  submitted  as  part 
of  the  application  by  the  application 
submission  deadline  set  forth  in  the 
NOFA.  except  as  specifically  provided 
below.  The  two  alternative  procedures 
for  providing  CHAS  certification  are  as 
follows: 

1.  Because  the  deadline  for  the 
submission  of  HOPE  1  implementation 
grant  applications  falls  after  the  start  of 
the  FY  94  fiscal  year,  the  applicant  may 
submit  a  certification  of  consistency 
with  the  jurisdiction’s  FY  93  CHAS, 
provided  that  the  jurisdiction  has  not 
yet  submitted  to  HUD  its  FY  94  CHAS; 
or 

2.  The  applicant  may  obtain  a 
certification  of  consistency  with  the  FY 
94  CHAS  from  the  jurisdiction  if  the 
jurisdiction  in  which  the  proposed 
program  is  to  be  located  has  already 
submitted  to  HUD  a  CHAS  for  FY  94, 
but  the  CHAS  has  not  yet  been 
approved.  In  such  case,  the  application 
submission  deadline  will  not  1m  applied 
to  the  certification  of  consistency. 
Instead,  the  application  must  include  a 


written  statement  from  an  authorized 
public  official  for  the  CHAS  that  the 
jurisdiction  has  submitted  a  CHAS  for 
FY  1994  for  HUD  approval  and  that  the 
proposed  activities  in  the  application 
are  consistent  with  it.  If  HUD  approves 
the  CHAS,  the  required  certification  of 
consistency  with  a  HUD-approved 
CHAS  for  FY  1994  must  be  submitted  as 
soon  as  possible  thereafter,  but  not  later 
than  execution  of  the  grant  agreement. 
The  grant  agreement  will  not  be 
executed  unless  the  CHAS  is  approved 
and  the  required  certification  is  made. 

3.  Failure  to  submit  a  CHAS  by  the 
application  submission  deadline  is  not 
a  correctable  deficiency  during 
application  screening. 

IV.  Implementation  Grant  Applications 
A.  Application  Process 

Application  packages  for 
implementation  grants,  including 
instructions  for  preparing  applications, 
and  information  regarding  application 
training  workshops,  are  available  from 
the  appropriate  HUD  Field  Office  or  the 
Office  of  Indian  Programs  (see  the  list  of 
HUD  Offices  at  the  end  of  this  NOFA) 
or  by  calling  HUD’s  Resident  Initiatives 
Clearinghouse  at  1-800-955-2232. 
Additional  information  regarding  the 
submission  of  applications  is  included 
in  the  package. 

Only  timely  applications  received  in 
the  appropriate  Field  Office  will  be 
considered  for  funding.  Applications 
(original  and  two  copies)  must  be 
physically  received  by  the  deadline  at 
the  appropriate  HUD  Field  Office  or.  in 
the  case  of  IHAs,  in  the  appropriate 
HUD  Office  of  Indian  Programs,  with 
jurisdiction  over  the  applicant. 
Attention:  Public  Housing  Division 
Director  or  Office  of  Indian  Programs 
Director.  It  is  not  sufficient  for  an 
application  to  bear  a  postmark  date 
within  the  deadline.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems. 

Applications  submitted  by  facsimile 
(FAX)  will  not  be  accepted. 

B.  Application  Submission 
Requirements 

Complete  application  submission 
requirements  are  contained  in  the 
application  package.  Applicants  are 
advised  that  they  must  consult  the 
program  Guidelines  in  order  to  prepare 
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an  application.  Many  of  the 
requirements  of  the  HOPE  1  program  are 
not  repeated  in  this  NOFA,  such  as 
certifications,  eligible  activities,  and 
cost  limitations.  Failure  to  follow  the 
Guidelines  will  result  in  applications 
being  rejected  by  HUD.  All  potential 
applicants  are  urged  to  contact  their 
HUD  Field  Office  for  information  and 
guidance  about  program  requirements 
and  preparation  of  an  application  and 
for  the  time  and  place  of  any  workshops 
and/or  training  sessions  to  held 
within  the  Field  Office’s  jurisdiction. 
Recipients  of  Fiscal  Year  1992  Planning 
Grants  are  not  required  to  complete  all 
the  activities  of  their  plaiming  grant  to 
be  eligible  to  apply  for  an 
implementation  grant  provided  that 
they  comply  with  all  of  the 
requirements  that  apply  to 
implementation  grant  applicants. 

The  Department  is  admng  a  new 
exhibit  to  the  application  kit  that  will . 
have  to  be  submitted  by  any  applicants 
that  do  not  include  as  either  the  lead  or 
a  co-applicant  the  PHA  or  IHA  that 
operates  the  public  or  Indian  housing 
vmits  to  be  sold  imder  the  proposed 
HOPE  implementation  program.  The 
exhibit  requires  the  applicant  to  obtain 
the  PHA’s  or  IHA’s  agreement  to  the 
proposed  HOPE  implementation 
program.  The  exhibit  must  be  signed  by 
either  the  executive  director  or  other 
authorized  representative  of  the  PHA  or 
IHA. 

C.  Multiple  Applications  for  Site 

If  a  resident  organization  provides  a 
resolution  in  support  of  more  than  one 
application  for  a  proposed 
homeownership  site,  all  such 
resolutions  will  be  disregarded;  and,  if 
the  resolution  is  required  for  an 
application,  the  disregarded  resolution 
will  be  noted  as  a  deficiency.  In  such 
case,  the  applicant  must  submit  diuring 
the  cure  period  a  certification  horn  the 
resident  organization  indicating  that  it 
supports  the  applicant  and  specifically 
rescinds  its  support  of  the  other 
applicant.  Where  both  an  RMC  and  an 
incorporated  RC  submit  applications  for 
the  same  proposed  homeownership  site, 
HUD  shall  consider  only  the  application 
of  the  RMC. 

If  there  is  no  incorporated  RMC  for 
the  proposed  homeownership  site,  HUD 
shall  award  funding  only  to  the  highest 
scoring  applicant.  If  the  two 
applications  receive  the  same  score,  the 
application  with  the  most  points  for 
capability  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  efficiency  shall  be  selected. 

If  a  planning  grant  was  awarded 
under  a  Fiscal  Year  1992  NOFA  to  an 
applicant  for  a  proposed 


homeownership  site  and  a  different 
application  applies  for  another  HOPE  1 
grant  for  the  same  proposed 
homeownership  site,  HUD  shall 
consider  the  later  applicant’s 
application  only  if  HUD  concludes  that 
adequate  justification  has  been  provided 
to  establish  that  funding  a  second  grant 
for  the  same  proposed  homeownership 
site  will  not  result  in  duplication,  the 
exceeding  of  cost  caps,  or  the  inefficient 
utilization  of  grant  hinds.  For  example, 
HUD  may  consider  as  adequate 
justification  a  certification  provided  by 
the  HOPE  1  planning  grant  recipient,  on 
behalf  of  the  implementation  grant 
applicant,  indicating  that  it  will  provide 
to  the  applicant  the  work  product 
resulting  from  its  HOPE  1  planning 
grant  [e.g.,  feasibility  studies, 
preliminary  architectural  and 
engineering  work,  or  other  activities). 

D.  Selection  Process 

The  selection  process  for 
implementation  grants  under  the  HOPE 
1  Program  consists  of  a  screening,  a 
threshold  review,  and  then,  for  ffiose 
applications  meeting  all  threshold 
requirements,  rating  and  ranking  imder 
nine  substantive  selection  criteria.  HUD 
staff  will  review  for  compliance  with 
threshold  requirements,  rate  and  rank 
the  applications.  Review  sites  will  be 
determined  based  on  the  distribution  of 
submitted  applications.  HUD 
headquarters  will  make  selections  based 
on  the  scores  and  procedures  outlined 
in  this  NOFA. 

E.  Screening  Process/Corrections  to 
Deficient  Applications 

1.  HUD  shall  screen  each  application 
submitted  on  or  before  the  deadline  to 
determine  if  it  is  complete,  is  internally 
consistent,  and  contains  correct 
computations.  Where  HUD  determines 
an  application  is  deficient  in  one  or 
more  of  these  areas,  it  shall  notify  the 
applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  deficiencies 
in  its  application.  However,  the 
applicant  may  not  substantially  revise 
the  application,  such  as  by  substituting 
another  proposed  homeownership  site 
or  applicant  or  changing  other 
fundamental  features  of  the  program. 

2.  The  notification  shall  r^uire  an 
applicant  to  submit  additional  or 
corrected  material  so  that'it  is  received 
in  the  appropriate  HUD  Field  Office  no 
later  than  4:30  p.m.  local  time  on  the 
14th  calendar  day  after  the  date  of  the 
written  notification  to  the  applicant  to 
modify  its  application.  HUD  may  not 
extend  this  deadline  for  actual  receipt  of 
the  material  for  any  reason.  HUD  shall 
not  consider  further  any  applications 
that  are  not  complete,  are  internally 


inconsistent,  or  do  not  contain  correct 
computations,  after  the  opportunity,  if 
any,  to  submit  additional  or  corrected 
material,  or  that  fail  to  comply  with 
other  program  requirements. 

F.  Threshold  Review 

HUD  shall  review  each  application 
that  qualifies  for  additional 
consideration  after  the  screening 
process  to  determine  if  it  meets  certain 
threshold  criteria,  which  are  described 
in  section  420  of  the  program 
guidelines.  In  addition  to  the  threshold 
criteria  described  in  section  420, 
applications  will  also  be  reviewed  for 
compliance  with  the  following  criterion 
(see  discussion  in  section  n.D.  of  this 
NOFA): 

The  proposed  program  may  not  result 
in  reducing  in  the  locality  the  number 
of  affordable  rental  hoiising  units  that 
would  be  available  to  residents 
currently  residing  in  the  property  or  to 
families  who  would  be  eligible  to  reside 
in  the  property.  Any  application  that 
HUD  determines  contains  a  feasible 
'  replacement  housing  plan,  as  described 
in  section  415(b)(8)  of  the  guidelines, 
meets  this  threshold  criterion. 

G.  Selection  Criteria 

1.  Selection  criteria.  All  applications 
that  pass  the  threshold  review  will  be 
rated  and  ranked  under  the  following 
nine  substantive  selection  criteria,  the 
first  eight  of  which  are  described  more 
fully  in  section  425  of  the  guidelines: 

(a)  Capability  (up  to  30  points).  The 
ability  of  the  applicant  to  develop  and 
carry  out  the  proposed  homeownership 
program,  talcing  into  account  the  quahty 
of  any  related  ongoing  program  of  the 
applicant. 

(b)  Local  Support  (up  to  5  points).  *1110 
extent  to  which  funds  for  activities  that 
do  not  qualify  as  eligible  activities  will 
be  provided  in  support  of  the 
homeownership  program. 

(c)  Resident  and  Homebuyer  Interest 
and  Marketability  {up  to  10  points).  The 
extent  of  resident  and  homebuyer 
interest  in,  and  marketability  of,  the 
development  of  a  homeownership 
program  for  the  proposed 
homeownership  site. 

(d)  Quality  and  Feasibility  of  Program 
(up  to  25  points).  'The  quality  and 
feasibility  of  the  proposed 
homeownership  program,  including  the 
viability  of  the  economic  self- 
sufficiency  plan. 

(e)  Relationship  to  CHAS  (up  to  5 
points).  Whether  the  approved  CHAS 
for  the  jurisdiction  within  which  the 
proposed  homeownership  site  is  located 
includes  homeownership  as  one  of  the 
general  priorities  identified  pursuant  to 
section  105(b)(7)  of  NAHA.  (This 
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criterion  shall  not  be  used  to  rate  an 
application  for  a  homeownership 
program  to  be  carried  out  on  an  Indian 
reservations  or  in  the  Insular  Areas.) 

(f)  Efficient  Use  of  Grant  (up  to  10 
points).  The  extent  to  which  tne 
proposed  program  will  result  in  the 
lowest  total  cost  per  unit  in  comparison 
to  other  applications  based  on  the 
number  of  units  to  be  covered  by  the 
homeownership  program  prior  to  any 
rehabilitation  taking  place  under  the 
proposed  homeownership  program. 

(^  Suitability  of  the  Property  (up  to  10 
points).  The  suitability  of  the  proposed 
homeownership  site  for 
homeownership. 

(h)  Minority  Business  Enterprise/ 
Women's  Business  Enterprise  Goals  (up 
to  5  points).  The  extent  to  which  the 
applicant  demonstrates  a  firm 
commitment  to  promoting  the  use  of 
minority  business  enterprises  and 
women-owned  businesses,  especially 
resident-owned  businesses. 

2.  Bonus  Points  for  Previously  Funded 
Planning  Grant.  HUD  will  award  up  to 
5  bonus  points  to  applications  finm 
recipients  of  previoiisly  funded 
planning  grants,  based  on  the  extent  to 
which  the  applicant  is  successfully 
completing  a  planning  grant  measured 
by  the  degree  to  whi(£  it  is  adhering  to 
its  proposed  schedule  and  is  complying 
with  program  requirements. 

H.  Banking  and  Selection 

1.  Environmental  Review.  HUD  shall 
conduct  an  environmental  review  of  the 
applications  to  assess  the  environmental 
effects  of  each  application,  as  described 
in  Section  425(b)  of  the  Guidelines. 

2.  Ranking  and  Selection  to  Assure 
National  Geographic  Diversity.  After 
assigning  points  under  the  selection 
criteria,  HUD  shall  rank  the 
implementation  grant  applications. 

HUD  shall  examine  the  ranking  and, 
where  it  determines  that  applications 
falling  below  a  certain  point  total  are 
not  suitable  or  not  feasible  for 
homeownership,  it  may  establish  a 
minimum  number  of  points  for 
applications  to  qualify  to  be  selected  for 
funding.  HUD  shall  then  select  the 
highest  ranking  application  from  each  of 
the  10  HUD  Regions.  If  none  of  the  10 
applications  involves  an  Indian  housing 
development  and  sufficient  funds  are 
available,  the  highest  ranking 
application  involving  an  Indian  housing 
development  shall  also  be  approved. 

HUD  shall  then  select  the  next  highest 
ranking  remaining  applications,  without 
reeard  to  their  location. 

If  two  or  more  applications  have  the 
same  number  of  points  and  there  are 
insufficient  funds  to  approve  both  or  all 
applications,  the  application  submitted 


by  an  RMC  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  capaoility  shall  be  selected.  If 
there  is  still  a  tie,  the  application  with 
the  most  points  for  efficiency  shall  be 
selected. 

When  the  amount  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  shall  determine  if  it  is  feasible  to 
fund  part  of  the  application,  with  the 
remainder  to  be  f^ded  "ofi  the  top*’ 
from  possible  future  funding  roimds.  If 
so,  that  application  shall  be  funded.  If 
not,  HUD  shall  make  the  same 
determination  for  the  next  highest 
application  or  applications.  Any 
remaining  amounts  shall  be  used  in 
accordance  with  paragraph  6  of  section 
IV  of  this  NOFA. 

Procedural  errors  discovered  after 
initial  ratings  but  before  notification  of 
applicants  shall  be  corrected  and 
rankings  revised.  Procedural  errors 
discovered  after  notification  of 
approved  applicants  which,  if  corrected, 
would  result  in  approval  of  an 
application  which  was  not  approved 
will  be  corrected  by  funding  the 
application  from  any  unused  amounts 
or  “ofi  the  top”  from  amounts  available 
for  implementation  grants  in  the  next 
funding  round. 

3.  Reduction  in  Requested  Grant 
Amounts.  HUD  shall  approve  an 
application  for  an  amoimt  lower  than 
the  amount  requested  or  adjust  line 
items  in  the  proposed  budget  within  the 
amount  requested  (or  both)  if  it 
determines  the  amount  requested  for 
one  or  more  eligible  activities  is 
unreasonable  or  unnecessary  or  does  not 
otherwise  meet  applicable  cost 
limitations  established  for  the  program. 

4.  Notification  of  Approval  or 
Disapproval.  After  completion  of  the 
ranking  and  selection  of  applications, 
but  no  later  than  six  months  after  the 
date  of  submission  of  the  application, 
HUD  shall  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  The  amount  of  the 
required  match  may  be  adjusted  when 
HUD  approves  an  application,  to  reflect 
the  approved  grant  amoimt. 

5.  Conditional  Approval  of  Section  8 
Applications.  HUD  may  approve  the 
HOPE  grant  application  with  a 
statement  that  the  application  for  the 
section  8  certificate  or  housing  voucher 
assistance  (or  both)  is  conditionally 
approved,  subject  to  the  availability  of 
appropriations  in  subsequent  fiscal 
years.  This  will  permit  HUD  to  use 
section  8  authority  for  other  purposes 
imtil  it  is  needed  for  the  HOPE  1 
program  for  nonpurchasing  residents  or 
for  replacement  housing. 


6.  Insufficient  Approvable 
Applications.  If  funds  remain  after  HUD 
approves  all  approvable  applications, 
HUD  may  publish  a  NOFA  inviting 
implementation  grant  applications,  or 
invite  applicants  who  submitted 
applications  that  could  not  be  funded  to 
submit  amended  applications  in 
accordance  with  this  notice  within  a 
deadline  specified  in  the  invitation.  Any 
remaining  amounts  shall  be  added  to 
amounts  available  for  subsequent 
funding  rounds. 

V.  Program  Administration 

Payments  to  recipients  under  the 
HOPE  1  programs  will  be  made  utilizing 
the  Line  of  ^dit  Control  System 
(LOCCS)Afoice  Response  System  (VRS) 
payment  method.  Grant  procedures  for 
the  HOPE  1  program  are  covered  in  the 
Resident  Initiatives  Grants  Management 
Handbook,  7490.01. 

VI.  Other  Matters 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
section  3540(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)),  and  assigned  0MB  control 
number  2577-0132. 

B.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  avaialble  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

C.  Federalism  Executive  Order 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  the  provisions 
in  this  NOFA  are  closely  based  on 
statutory  requirements  and  impose  no 
significant  additional  burdens  on  States 
or  other  public  bodies.  This  NOFA  does 
not  affect  the  relationship  between  the 
Federal  Government  and  the  States  and 
other  public  bodies  or  the  distribution 
of  power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 
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D.  Family  Executive  Order 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606.  The  Family,  has  also 
determined  that  some  of  the  policies  in 
this  NOFA  will  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Achievement  of 
homeownership  by  low-income  families 
in  the  program  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
independence:  by  enabling  them  to  live 
in  decent,  safe  and  sanitary  housing; 
and  by  giving  them  the  skills  and  means 
to  live  independently  in  mainstream 
American  society.  Since  the  impact  on 
the  family  is  beneficial,  no  further 
review  is  necessary. 

E.  Section  102  of  the  HUD  Reform  Act 

HUD  will  ensxire  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  b^inning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
publish  a  Federal  Register  notice  of  all 
recipients  awarded  assistance  imder  this 
NOFA.  (See  24  CFR  12.14(a)  and 
12.16(b).  and  the  Notice  published  in 
the  F^eral  Register  on  ^uary  16. 

1992  (57  FR 1942),  for  further 
information  on  these  documentations 
and  public  access  requirements.) 

F.  Section  103  of  the  HUD  Reform  Act 

Section  103  of  the  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD’s 
regulations  implementing  section  103 
are  at  24  CFR  part  4.  In  accordance  with 
the  requirements  of  section  103.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inouiries  to  the 
subject  areas  permitted  by  24  CFR  part 


4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
at  the  address  or  telephone  number  in 
the  following  paragraph. 

G.  Section  112  of  the  HUD  Reform  Act 

Section  112  of  the  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Reform  Act)  added  a  new  section  13  to 
the  Departmmit  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3531). 
Section  13  contains  two  provisions 
concerning  efibrts  to  influence  HUD’s 
decisions  with  respect  to  financial 
assistance.  *1110  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  ’The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistwce.  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  Section  13  was 
implemented  at  24  CFR  part  86. 
Appendix  A  of  the  rule  contains 
examples  of  activities  covered  by  the 
rule.  Any  questions  concerning  the  rule 
should  be  ffirected  to  the  Office  of 
Ethics,  room  2158.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  Washington.  DC 
20410;  (202)  708-3815  ’TDD/Voice. 

(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

H.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  tmder  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 

1352)  (Byrd  Amendment)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  ffie  executive  or  legislative 
branches  of  the  Federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  sulwecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  or  will  be  spent  on 


lobbying  activities  in  connection  with 
the  assistance. 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  their  sovereign  power 
are  excluded  from  coverage  of  the  Byrd 
Amendment,  but  IHAs  established 
vmder  State  law  are  not  excluded  from 
coverage. 

Dated;  July  26, 1993. 

Joeeph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

HUD  Field  OfficM 

Al(d)ama 

Birmingham  Office,  Beacon  Ridge  Tower, 
600  Beacon  Pkwy.  West,  Suite  300, 
Birmingham.  AL  35209;  (205)  731-1617. 
(TDD)  (205)  731-1617 
Alaska 

Anchorage  Office,  Federal  Bldg.,  222  W. 

8th  Ave.,  #64,  Anchorage,  AK  99513; 
(907)  271-4170,  (TDD)  (907)  271-4328 
Arizona 

Phoenix  Office,  400  N.  5th  St.,  Suite  1600, 

2  Arizona  Center,  Phoenix,  AZ  85004; 
(602)  379-4434,  (TDD)  (602}  379-4461 
Arkansas 

Little  Rock  Office,  Lafayette  Bldg.,  Suite 
200, 523  Louisiana.  Little  Rock,  AR 
72201;  (501)  324-5931,  (TDD)  (501)  324- 
5405 
California 

Los  Angeles  Office,  1615  W.  Olympic 
Blvd.,  Los  Angeles,  CA  90015;  (213)  251- 
7122,  (TDD)  (213)  251-7038 

San  Francisco  Regional  Office,  450  Golden 
Gate  Ave.,  P.O.  Box  36003,  &a 
Francisco,  CA  94102;  (415)  556-4752, 
(TDD)  (415)  556-8357 

Sacramento  Office,  777  12th  St,  Suite  200, 
Sacramento.  CA  95814;  (916)  551-1351, 
(TEH))  (916)  551-5971 
Colorado 

Denver  Regional  Office,  Exec.  Tower  Bldg., 
1405  Curtis  St..  Denver,  CO  80202;  (303) 
844-4513,  (TDD)  (303)  844-6158 
Connecticut 

Hartford  Office,  330  Main  Street,  First 
Floor,  Hartford.  CT  06106;  (203)  240- 
4523,  (TDD)  (203)  240-4522 
Delaware 

Philadelphia  Regional  Office,  Liberty  Sq. 
Bldg.,  105  S.  7th  St,  Philadelphia,  PA 
19106-3392;  (215)  597-2560,  (TDD) 

(215) 597-5564 
District  of  Columbia 

Washington,  DC  Office,  820  First  St.,  ME, 
Washington,  DC  20002;  (202)  275-9206. 
(TDD)  (202)  275-0967 
Florida 

Jacksonville  Office,  325  W.  Adams  St., 
Jacksonville.  FL  32202;  (904)  791-2626, 
(TDD)  (904)  791-1241 
Georgia 

Atlanta  Regional  Office,  Richard  B.  Russell 
Fed.  Bldg.,  75  Spring  St.,  SW,  Atlanta, 
GA  30303;  (404)  331-5136,  (TDD)  (404) 
730-2654 
Hawaii 

Honolulu  Office.  7  Waterfiront  Plaza,  Suite 
500, 500  Ala  Moana  Blvd.,  Honolulu,  HI 
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96813-4918;  (808)  541-1327,  (TDD) 

(808) 551-1356 
Idaho 

Portland  Office,  520  SW  6Ui  Ave., 

Portland,  OR  97204;  (503)  326-2561. 
(TDD)  (503)  326-3656 
Illinois 

Chicago  Regional  Office,  77  W.  Jackson 
Blvd.,  26th  Floor,  Chicago,  IL  60604- 
3507;  (312)  353-5680,  (TDD)  (312)  353- 
7143 
Indiana 

Indianapolis  Office,  151  N.  Delaware  St, 
Indianapolis,  IN  46204;  (317)  226-6303 
Iowa 

Des  Moines  Office,  Fed.  Bldg.,  210  Walnut 
St.  Room  239,  Des  Moines,  lA  50309; 
(515)  284-4512,  (TDD)  (515)  284-4706 
Kansas 

Kansas  City  Regional  Office,  Gateway 
Towers  2, 400  State  Avia.,  Kansas  City, 

KS  66101;  (913)  236-2162,  (TDD)  (913) 
236-3972 
Kentucky 

Louisville  Office,  P.O.  Box  1044, 601  W. 
Broadway,  Louisville,  KY  40201;  (502) 
582-5251,  (TDD)  (502)  582-5139 
Louisiana 

New  Orleans  Office,  Fisk  Fed.  Bldg.,  1661 
Canal  St.,  New  Orleans,  LA  70112;  (504) 
589-7200 
Maine 

Manchester  Office,  Norris  Cotton  Fed. 

Bldg.,  275  Chestnut  St,  Manchester.  NH 
03101;  (603)  666-7681,  (TDD)  (603)  666- 
7518 
Maryland 

B^timore  Office,  Equitable  Bldg.,  3rd 
Floor.  10  N.  Calvert  St,  Baltimore,  MD 
21202;  (301)  962-3047,  (TDD)  (301)  962- 
0106 

Massachusetts 

Boston  Regional  Office.  Thomas  P.  O’Neill, 
Jr.,  Fed.  Bldg.,  10  Causeway  St,  Room 
375,  Boston.  MA  02222;  (617)  565-5234, 
(TDD)  (617)  565-5453 
Michigan 

Detroit  Office,  Patrick  V.  McNamara  Fed. 
Bldg.,  477  Michigan  Ave.,  Detroit,  MI 
48226;  (313)  226-7900 

Grand  Rapids  Office,  2922  Fuller  Ave.,  NE, 
Grand  Rapids,  MI  49505;  (616)  456-2100 
Minnesota 

Minneapolis-St  Paul  Office,  220  2nd  St., 
South,  Minneapolis,  MN  55401;  (612) 
370-3000,  (TDD)  (612)  370-3186 
Mississippi 

Jackson  Office,  Dr.  A.H.  McGoy  Fed.  Bldg., 
100  W.  Capitol  St,  Room  910,  Jackson, 
MS  39269;  (601)  965-4702,  (TDD)  (601) 
965-4171 
Missouri 

(Eastern) — St.  Louis  Office,  1222  Spruce 
St,  St  Louis,  MO  63103;  (314)  539- 
6560,  (TDD)  (314)  539-6331 

(Western) — Ka^s  City  Regional  Office, 
Gateway  Towers  2, 400  State  Ave., 
Kansas  City.  KS  66101;  (913)  236-2162, 
(TDD)  (913)  236-3972 
Montana 

Denver  Regional  Office,  Exec  Tower  Bldg., 
1405  Cui^s  St,  Denver,  CO  80202;  (303) 
844-4513,  (TDD)  (303)  844-6158 
Nebraska 


Columbia  Office,  Strom  Thurmond  Fed. 
Bldg.,  1835  Ammbly  St.,  Coliunbia,  SC 
29201;  (803)  765-5592 
South  Dakota 

Denver  Regional  Office,  Exec.  Tower  Bldg., 
1405  Curtis  St..  Denver,  CO  80202;  (303) 
844-4513,  (TDD)  (303)  844-6158 
Tennessee 

Knoxville  Office.  710  Locust  St.,  Third 
Floor.  Knoxville.  TN  37902;  (615)  549- 
9384,  (TDD)  (615)  549-9372 

Nashville  Office,  251  Cumberland  Bend 
Dr.,  Suite  200,  Nashville.  TN  37228; 

(615)  736-5213,  (TDD)  (615)  736-2886 
Texas 

Fort  Worth  Regional  Office,  1600 
Throckmorton,  P.O.  Box  2905,  Fort 
Worth  TX;  76113;  (817)  885-5401,  (TDD) 
(817) 726-5447 

Houston  Office,  Norfolk  Tower.  2211 
Norfolk,  Suite  200,  Houston.  TX  77098; 
(713)  653-3274 

San  Antonio  Office,  Washington  Sq.,  800 
Dolorosa,  San  Antonio.  TX  78207;  (512) 
229-6800,  (TDD)  (512)  229-6885 
Utah 

Denver  Regional  Office,  Exec.  Tower  Bldg., 
1405  Curtis  St.  Denver,  CO  80202;  (303) 
844-4513,  (TDD)  (303)  844-6158 
Vermont 

Manchester  Office,  Norris  Cotton  Fed. 
Bldg.,  275  Chestnut  St,  Manchester.  NH 
03101;  (603)  666-7681,  (TDD)  (603)  666- 
7518 
Virginia 

Richmond  Office,  Fed.  Bldg.,  400  N.  8th 
St,  P.O.  Box  10170,  Richmond,  VA 
23240;  (804)  771-2721,  (TDD)  (804)  771- 
2820 

Washington 

Seattle  Regional  Office.  Arcade  Plaza  Bldg., 
1321  2nd  Ave.,  Seattle.  WA  98101;  (206) 
553-5414,  (TDD)  (206)  553-4351 
West  Virginia 

Charleston  Office,  405  Capitol  St,  Suite 
708,  Charleston,  WV  25301;  (304)  347- 
7000,  (TDD)  (304)  347-7044 
Wisconsin 

Milwaukee  Office.  Henry  Reuss  Fed.  Plaza, 
310  W.  Wisconsin  Ave.,  Milwaukee,  WI 
53203;  (414)  297-3214 
Wyoming 

Denver  Regional  Office.  Exec.  Tower  Bldg., 
1405  Curtis  St.  Denver.  CO  80202;  (303) 
844-4513  (TDD)  (303)  844-6158 


Omaha  Office,  Braiker/Brandeis  Bldg.,  210 
S.  16th  St.  Omaha,  NE  68102;  (402)  221- 
3703,  (TDD)  (402)  221-3703 
Nevada 

(Las  Vegas,  QaA  Cnty.)  Phoenix  Office, 

400  N.  5th  St.,  Suite  1600,  2  Arizona 
Center,  Phoenix,  AZ  85004;  (602)  379- 
4434,  (TDD)  (602)  379-4461 

(Remainder  of  state)  San  Francisco 
Regional  Office,  450  Golden  Gate  Ave., 
P.O.  Box  36003,  San  Francisco,  CA 
94102;  (415)  556-4752,  (TDD)  (415)  556- 
8357 

New  Hampshire 

Manchester  Office,  Norris  Cotton  Fed. 

Bldg.,  275  Chestnut  St,  Manchester,  NH 
03101;  (603)  666-7681,  (TDD)  (603)  666- 
7518 

New  Jersey 

Newark  Office,  Military  Park  Bldg.,  60  Park 
PI.,  Newark,  NJ  07102;  (201)  877-1662, 
(TDD)  (201)  877-6649 
New  Mexico 

Albuquerque  Office,  625  Truman  St.,  NE, 
Albuquerque.  NM  87110;  (505)  262-6463 
New  York 

(Upstate)— Buffalo  Office,  Lafayette  Q.. 

465  Main  St.,  Buffalo,  NY  14203;  (716) 
846-5755,  (TDD)  (716)  846-5787 

(Downstate)— New  York  Regional  Office, 

26  Federal  Plaza,  New  York,  NY  10278; 
(212)  264-6500,  (TDD)  (212)  264-0927 
NorUi  Carolina 

Greensboro  Office,  415  N.  Edgeworth  St, 
Greensboro,  NC  27401;  (919)  333-5361, 
(TDD)  (919)  333-5518 
North  Dakota 

Denver  Regional  Office,  Exec.  Tower  Bldg., 
1405  Curtis  St.,  Denver,  CO  80202;  (303) 
844-4513,  (TDD)  (303)  844-6158 
Ohio 

Qndimati  Office,  Fed.  Office  Bldg.,  room 
6002, 550  Main  Street,  Cincinnati,  OH 
45202;  (513)  684-2884,  (TDD)  (513)  684- 
6180 

Qeveland  Office,  One  Playhouse  Sq.,  1375 
Euclid  Ave.,  room  420,  Cleveland,  OH 
44114;  (216)  522-4058 

Columbus  Office,  200  N.  High  St., 
Columbus,  OH  43215;  (614)  469-5737 
Oklahoma 

Oklahoma  Qty  Office,  Murrah  Fed.  Bldg., 
200  NW  5th  St,  Oklahoma  City,  OK 
73102;  (405)  231-4181,  (TDD)  (405)  231- 
4181 
Oregon 

Portland  Office,  520  SW  6th  Ave., 

Portland,  OR  97204;  (503)  326-2561, 
(TDD)  (503)  326-3656 
Pennsylvania 

(Western) — Pittsburgh  Office,  412  Old  Post 
Office  and  Courthouse  Bldg.,  700  Grant 
St,  Pittsburgh,  PA  15219;  (412)  644- 
6428,  (TDD)  (412)  644-5747 

(Eastern)— Phildelphia  Regional  Office, 
Liberty  Sq.  Bldg.,  105  S.  7th  St.. 
Philadelphia.  PA  19106;  (215)  597-2560, 
(TDD)  (215)  597-5564 
Puerto  Bico 

Caribbean  Office,  159  Carlos  Chardon  Ave., 
San  Juan.  PR  00918;  (809)  766-6121 
Rhode  Island 

Providence  Office,  330  John  O.  Pastore 
Fed.  Bldg.,  &  U.S.  Post  Office— Kennedy 
Plaza,  Proddence,  R1 02903;  (401)  526- 
5351,  (TDD)  (401)  528-5364 
South  Carolina 


Indian  Housing  OflSces 
Alaska 

Indian  Housing  Division,  Anchorage 
Office,  222  W.  8th  Ave.,  #64,  Anchorage. 
AK  99513;  (907)  271-4633  (TDD)  (907) 
271-4382 
Arizona 

Office  of  Indian  Programs,  Phoenix  Office, 
400  N.  5th  St,  Suite  1650,  2  Arizona 
Center.  Phoenix,  AZ  85004;  (602)  261- 
4156  (TDD)  (602)  379-4461 
Colorado 

Office  of  Indian  Programs,  Denver  Regional 
Office,  Exec.  Tower  Bldg.,  1405  Curtis 
St.,  Denver  CO  80202;  (303)  844-2963 
(TDD)  (303)  844-6158 
Illinois 

Office  of  Indian  Programs.  Chicago 
Regional  Office,  77  W.  Jackson  Blvd., 
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Chicago,  IL  60604-3507;  (312)  886-4532, 
or  (800)  735-3239  (TDD)  (312)  353-7143 
Oklahoma 

Indian  Programs  Division,  Okiahoma  Qty 
Office,  Murrah  Fed.  Bldg.,  200  NW  5th 
St,  Oklahoma  City,  OK  73102;  (405) 
736-4101  (TDD)  (405)  231-4181 
Washington 

Office  of  Indian  Programs,  Seattle  Regional 
Office,  Arcade  Plaza  Bldg.,  1321  2nd 
Ave.,  Seattle,  WA  98101;  (206)  553-4633 
(TDD)  (206)  553-4351 

(FR  Doc  93-18306  Filed  7-30-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Reporting  of  Cash  ExperuJiturea  and 
Submission  of  Payment  Requests  for 
Federal  Funds 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  deadline. 

SUMMARY:  The  Secretary  advises  the 
public  that  the  unexpended  portions  of 
contracts,  grants,  and  cooperative 
agreements  awarded  by  the  Department 
of  Education  (ED)  from  appropriation 
funds  that  expired  on  or  before 
September  30. 1988,  will  be  deobligated 
and  the  unexpended  funds  canceled  on 
September  30, 1993.  This  action  is 
required  by  an  amendment  to  title  31  of 
the  United  States  Code  that  establishes 
procedures  for  closing  appropriation 
accounts.  This  notice  is  intended  to 
remind  ED’s  recipients  of  the  deadline 
and  thereby  minimize  any  hnancial 
difficulties  they  may  encounter. 

DATES:  The  deadlines  for  submitting 
reports  of  cumulative  cash  expenditures 
or  requesting  payments  appear 
elsewhere  in  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  contracts, 
grants,  and  cooperative  agreements 
affected  by  the  September  30, 1993, 
deadline,  contact  Peggy  Lindsay.  U.S. 
Elepartment  of  Education,  400 
Maryland,  SW.,  room  3083,  FOB-6, 
Washington,  DC  20202-4331. 

Telephone:  (202)  401-1160.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
8(30-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  throu^ 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  makes  most 
payments  for  contracts,  grants,  and 
cooperative  agreements  through  either 
the  Department  of  Education  Payment 
Management  System  (EDPMS)  or  the 
National  Finance  Center  (NFC).  ED 
requires  recipients  paid  throu^  EDPMS 
to  report — via  a  Federal  Cash 
Transaction  Report,  PMS  272 — ^total 
cumulative  cash  expenditures  in  the 


period  (monlhly  or  quarterly,  depending 
on  thn  recipient’s  reporting  status)  in 
wdiich  the  expenditures  were  inclined. 
This  report  is  prepared  by  ED  and  sent 
to  each  recipient  for  completion  and 
return  to  ED  by  a  specified  date. 

Administrative  payments  by  ED  are 
made  through  the  NFC.  These  include, 
but  are  not  limited  to,  contracts, 
purchase  orders,  and  travel  paym«its. 
Requests  for  payment  from  the  NFC 
must  be  submitted  to  the  address 
indicated  on  the  document  that  the 
recipient  received  from  ED  when  if 
requested  the  services.  For  contract 
payments,  the  recipient  must  send  a  bill 
for  services  to  the  appropriate  ED 
contracting  officer.  The  requests  must  be 
made  in  a  timely  manner  to  receive 
payment. 

Until  enactment  of  Public  Law  101- 
510  on  November  5, 1990,  appropriated 
funds  generally  remained  available 
indefinitely  to  make  payments  of  valid 
obligations.  Public  Law  101-510 
established  limits  on  the  time  during 
which  payments  could  be made  from 
appropriations  available  for  only  a 
limited  period  of  time.  Appropriations 
for  most  of  ED’s  programs  and 
administrative  activities  are  included  in 
this  category. 

As  a  result  of  Public  Law  101-510, 
appropriations  available  for  a  limited 
period  may  be  used  for  payments  of 
valid  obligations  for  only  five  years  after 
the  expiration  of  their  period  of 
availability  for  Federal  obligation.  After 
that  time,  the  unexpended  balance  of 
those  funds  is  canceled  and  returned  to 
the  Treasury  Department  and  is 
unavailable  for  restoration  for  any 
purpmse.  The  funds  to  be  canceled  on 
September  30, 1993,  are  those  for 
appropriations  that  ceased  to  be 
available  for  obligation  on  or  before 
September  30, 1988.  These  include 
nearly  all  funds  obligated  by  ED  for 
contracts,  grants,  or  cooperative 
agreements  on  or  before  that  date. 

If  recipients  do  not  report,  on  a  timely 
basis,  that  all  funds  obligated  by  ED 
from  an  appropriation  expiring  on  or 
before  September  30, 1988,  have  been 
fully  expended,  the  unexpended 


balance  of  the  award  will  be  deobligated 
and  the  funds  canceled  and  returned  to 
the  Treasury  Department. 

To  prevent  the  cancellation  on 
September  30, 1993,  of  the  unliquidated 
portions  of  obligations  for  which 
payments  will  be  required,  recipients  of 
ED’s  contracts,  grants,  and  cooperative 
agreements  that  were  made  from 
appropriations  expiring  on  or  before 
Sieptember  30, 1988,  must  submit  cash 
expenditure  reports  or  bills  according  to 
the  following  schedule: 

EDPMS:  For  those  contracts,  grants,  or 
cooperative  agreements  for  which  total 
cumulative  cash  expenditures  have  not 
been  reported  and  recorded  in  EDPMS 
or  its  predecessor  payment  systems,  the 
recipient  must  report  the  total 
cumulative  cash  expenditures  to  ED  by 
August  31, 1993.  The  letter 
accompanying  each  PMS  272  report 
provides  information  to  recipients 
regarding  the  process  for  recording  cash 
expenditures. 

NFC:  For  those  recipients  who  receive 
payments  through  NFC,  requests  for 
payments  must  be  received  by  ED  for 
contracts,  and  by  NFC  for  other  types  of 
payments,  by  August  16, 1993,  so  that 
payments  can  be  made  by  September  30, 
1993. 

After  September  30, 1993,  any 
requests  for  payment  associated  with 
the  obligations  will  be  handled  on  a 
case-by-case  basis;  that  is,  any  portion  of 
obligations  referred  to  in  this  notice  for 
contracts,  grants  or  cooperative 
agreements  that  w’as  canceled  may, 
within  limits  established  in  Public  Law 
101-510,  be  paid  from  funds  currently 
available  for  award  for  the  same 
purpose.  If  current  funds  are  not 
available,  the  payment  of  canceled 
balances  would  require  a  new 
appropriation  from  Congress, 

Authority:  Pub.  L  101-510. 

Dated:  July  27, 1993. 

Richard  W.  Riley, 

Secretoiy  of  Education. 

(FR  Doc.  93-18360  Filed  7-30-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  320 
[Doctot  No.  86-041  F] 

RIN  0583-AA81 

Heat-Processing  Procedures,  Cooking 
Instructions,  and  Cooling,  Handling 
and  Storage  Requirements  for  Uncured 

Meat  Patties 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  specify  heat-processing,  cooling, 
handling,  labeling,  and  storage 
requirements  for  certain  imcured  meat 
products,  such  as  hamburgers,  Salisbury 
steaks,  breaded  and  battei^  chopped 
veal  steaks,  beef  patties,  and  pork 
sausage  patties.  The  amendment 
rovides  for  the  safe  processing  and 
andling  and  informative  labeling  of 
heat-processed  (fully-cooked,  partially- 
cooked,  and  char-marked)  unciired  meat 
patties  to  assist  in  assuring  that  such 
products  are  wholesome  and  not 
adulterated  or  mislabeled  when 
distributed  to  consumers. 

EFFECTIVE  DATE:  September  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jesse  W.  Majkowski,  Director, 
Processed  Products  Inspection  Division, 
Science  and  Technology,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
(202)  447-3840. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291.  It  does  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

This  rule  reduces  the  risk  of 
foodbome  illness  associated  with 
partially-  and  fully-cooked  meat  patties 
prepaid  in  federally  inspected 
establishments.  Reduced  risk  will  lead 
to  public  health  benefits  that  are 
measiuvd  in  terms  of  reduced  medical 


costs,  reduced  time  loss  from  work,  and 
reduced  pain  and  suffering  and  loss  of 
life.  While  the  information  does  not 
exist  to  conduct  a  comprehensive  risk- 
benefit  analysis,  the  available  data  on 
the  risk  of  sdmonellosis  and  E.  colt 
0157;H7  from  heat-treated  patties  show 
that  the  potential  benefits  are 
substantial  and  are  likely  to  exceed  the 
estimated  costs.  A  comprehensive 
benefit  assessment  would  include  other 
meat  products  such  as  pork  patties  and 
other  foodbome  illnesses  such  as 
listeriosis. 

Risk  Analysis 

The  likelihood  of  foodbome  illness  is 
not  the  same  in  all  beef  products  or  all 
hamburger-type  products.  Groimd  meat 
presents  a  different  risk  than  whole  cuts 
such  as  steaks,  roasts,  or  chops  for  two 
reasons.  First,  the  starting  materials  for 
groimd  meat  are  trimmings  that  tend  to 
have  a  higher  probability  of 
contamination  because  a  high 
percentage  of  trimmings  come  fi-om  the 
surface  of  the  carcass.  Second,  the 
production  process  for  ground  meat 
assures  that  any  present  pathogens  will 
be  distributed  throughout  the  product, 
including  the  interior,  while  bacteria 
tend  to  remain  on  the  surface  of  steaks, 
roasts,  and  chops.  This  factor  has  major 
implications  for  the  cooking  process. 
Because  a  rare  steak  is  thoroughly 
cooked  at  the  surface,  one  can  presume 
that  any  pathogenic  bacteria  that  are 
present  are  killed.  The  fact  that  a  rare 
patty  is  thoroughly  cooked  at  the 
surface,  does  not  provide  such 
assurance. 

The  production  of  heat-treated  patties 
introduces  two  additional  factors  that 
increase  the  probability  of  foodbome 
illness.  Cooking  at  lower  temperatures 
can  provide  an  environment  where  any 
present  bacteria  multiply  rapidly.  The 
practice  of  partial  cooking  also 
introduces  the  possibility  that  partially- 
cooked  patties  will  be  mistaken  for 
fully-cooked  patties.  The  production 
and  distribution  of  raw  patties  does  not 
introduce  the  possibility  for  this  type  of 
human  error. 

According  to  data  supplied  by  the 
Centers  for  Disease  Control  (CEIC),  there 
have  been  at  least  seven  and  possibly 
nine  outbreaks  of  E.  colt  0157:H7 
associated  with  ground  beef  fi*om 
February  1982  through  April  1993.  One 
of  these  outbreaks  has  been  attributed  to 
pre-cooked  (i.e.,  heat-treated)  hamburger 
patties.  Heat-treated  beef  patties 
comprise  an  extremely  small  proportion 
of  ground  beef.  After  applying  a 
generally  accepted  statistical  hypothesis 
test  on  these  data,  FSIS  has  concluded 
that  the  likelihood  of  an  outbreak  of 
foodbome  illness  fi-om  E.  coli  is  greater 


for  heat-treated  beef  patties  than  for  raw 
groimd  beef. 

The  relevant  statistical  test  is  a  test  of 
two  probabilities  where  each  is  defined 
as  the  probability  of  an  outbreak  per 
unit  of  ground  bwf.  Under  the  null 
hypothesis,  heat-treated  beef  patties 
have  the  same  probability  of  an  outbreak 
as  raw  ground  beef.  The  alternative 
hypothesis  is  that  the  probability  of  an 
outbreak  in  heat-treated  patties  is  in  fact 
greater. 

For  this  test  to  be  valid  certain 
assumptions  of  statistical  independence 
must  hold.  First,  each  event  that  is 
classified  as  an  outbreak  must  be 
independent  of  each  other  such  event. 
For  example,  if  100,000  pound  lots  are 
used  as  the  quantity  “unit”,  then  it  is 
implicitly  assumed  that  any  outbreak 
which  does  occur  in  different  100,000 
pound  lots  is  independent  of  one 
another.  Second,  the  quantity  unit  used 
to  estimate  the  probability  must  be 
consistent  with  the  amount  of  ground 
beef  associated  with  an  outbreak. 

FSIS  is  satisfied  that  these 
assumptions  are  valid.  First,  the  CDC 
data  have  been  carefully  reviewed  to 
ensure  that  outbreaks  are  not  double 
counted,  thus  increasing  FSIS’s 
confidence  that  each  outbreak  identified 
is  indeed  independent  from  all  others. 
Second,  FSIS  has  performed  a 
sensitivity  analysis  which  reveals  that 
the  results  of  the  statistical  test  are 
robust  with  respect  to  the  number  of 
poimds  used  as  the  size  of  each  “unit” 
of  groimd  beef.  The  larger  the  size  of 
this  “unit,”  the  more  confidant  one  can 
be  that  the  outbreaks  would  be  wholly 
contained  within  individual  “units.” 
This  analysis  shows  that  the  statistical 
results  change  very  little  even  if  the  size 
of  each  unit  of  heat-treated  beef  patties 
reaches  10  million  pounds.  Thus,  the 
results  of  this  hypothesis  test  are  highly 
robust.  The  calculations  below  are  based 
on  100,000  pound  lots  to  enable 
comfortable  use  of  an  infinite  number  of 
degrees  of  freedom  in  the  hypothesis 
test. 

Table  1  below  lists  the  data  and 
assumptions  FSIS  used  in  the  statistical 
test.  Equation  1  is  a  standard  Student’s 
t  test  of  two  proportions: 


where: 

xisDumber  of  outbreaks  associated  with 
heat-treated  beef  patties; 

X2snumber  of  outbreaks  associated  with 
raw  ground  beef; 

Qisthe  quantity  of  heat-treated  patties,  in 
pounds; 

q2sthe  quantity  of  raw  ground  beef,  in 
pound 
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L=the  lot  size  assumed  for  statistical 
independence,  in  pounds,  such  that  qi/ 

L  and  ajh  are  botn  integers; 
fj=X|/(qi/L); 
f2=X2/(q2/L): 
f=(xi+X2)/(qi+q2);  and 
8^  (fi-fz)  =  the  estimated  variance  of  the 
difference  between  the  sample  fractions 
fi  and  f2,  defined  as: 

Because  there  is  uncertainty 
concerning  the  total  number  of 
outbreaks  attributable  to  ground  beef 
and  beef  patties,  we  performed  two 
separate  hypothesis  tests.  The  first  used 
the  number  of  CDC-confirmed  outbreaks 
attributed  to  ground  beef  (7);  the  second 
used  the  nximber  of  CE)C-confirmed  or 
suspected  outbreaks  (9).  In  both  cases, 
there  was  one  outbreak  attributed  to 
heat-treated  beef  patties.  These  results 
are  reported  in  Table  2. 

In  Imth  cases,  the  null  hypothesis  that 
the  probability  of  an  outbreak  of  E.  coli 
is  equal  for  both  product  categories  can 
be  safely  rejected.  There  is  less  than  one 
chance  in  2000  (txoo5.«*  =  3.29)  that  the 
probability  of  an  outbreak  attributable  to 
heat-treated  patties  is  as  low  as  it  is  for 
foods  prepared  fiom  raw  ground  beef. 
FSIS  therefore  has  concluded  that  the 
outbreak  risk  associated  with  heat- 
treated  patties  is  greater  than  the 
outbreak  risk  associated  with  foods 
prraared  from  raw  ground  beef. 

FSIS  performed  two  sensitivity 
analyses  to  provide  an  indication  of  the 
robustness  of  these  results.  First,  as 
indicated  earlier,  tests  were  performed 
on  the  underlying  statistical 
independence  assumption.  These  tests 
revealed  that  the  results  presented 
above  (which  implicitly  assume  that  an 
outbre^  in  any  100,000  povmd  lot  of 
groimd  beef  is  independent  of  an 
outbreak  in  any  other  100,000  pound 
lot)  are  insensitive  to  the  assumed  lot 
size  as  long  as  the  number  of  lots  of 
heat-treated  patties  does  not  fall  below 
2,  which  would  imply  two  lots  of  size 
equal  to  10  million  pounds  each.  (That 
is,  the  null  hypothesis  can  be  rejected  at 
the  five  percent  level  as  long  as  there  are 
two  or  more  degrees  of  freedom.)  Given 
the  important  role  of  food  preparation  at 
the  consumer  or  food-service  level  as  a 
risk  factor  in  foodbome  illness,  there  is 
no  basis  for  expecting  the  typical  lot 
size  to  be  anywhere  near  this  large. 

In  the  second  sensitivity  analysis, 

FSIS  determined  the  proportion  of  total 
ground  beef  consumption  which  heat- 
treated  patties  must  comprise  before  the 
null  hypothesis  described  above  cannot 
be  rejected  at  the  five  percent 
significance  level.  The  purpose  of  this 


test  is  to  ensure  that  any  errors  FSIS  has 
made  in  estimating  heat-treated 
products’  share  of  the  ground  beef 
market  do  not  substantially  weaken  the 
statistical  basis  for  concluding  that  these 
products  pose  a  significantly  higher 
risk.  In  short,  the  greater  is  the  market 
share  of  the  groimd  beef  market 
acquired  by  heat-treated  products,  the 
less  unusual  it  is  to  observe  an  outbreak 
associated  with  these  products.  The 
results  of  this  sensitivity  analysis  are 
reported  in  Table  3.  Heat-treated  patties’ 
actual  market  share  would  have  to  be 
about  15  times  greater  than  FSIS’ 
estimate  before  the  null  hypothesis  of 
equal  risk  would  not  be  rej^ed  at  the 
five  percent  significance  level. 

Net  Benefits  Anal]rsis 

This  rule  requires  establishments 
producing  heat-treated  patties  to 
prepare  such  products  in  accordance 
with  specified  standards  and  to  add 
specific  cooking  information  to  product 
labels.  The  purpose  of  these 
requirements  is  to  reduce  the  likelihood 
of  foodbome  disease  outbreaks 
attributable  to  heat-treated  patties. 

FSIS  has  estimated  that  the  annual 
costs  of  complying  with  this  rule  will 
range  from  $1.6  million  to  $3.4  million, 
depending  on  how  affected 
establishments  respond.  Elsewhere. 
USDA  has  estimated  the  medical  costs 
and  productivity  losses  associated  with 
certain  bacteria-related  foodbome 
diseases  commonly  (although  by  no 
means  exclusively)  attributable  to 
ground  beef.  These  estimates  are 
summarized  in  Table  4. 

Cost  estimates  reflect  the  medical 
costs  and  productivity  losses  caused  by 
foodbome  illnesses  associated  with 
specific  pathogens.  Total  losses  for  the 
fovu  pathogens  listed  in  Table  4  are 
estimated  at  $2.5  billion  to  $3.4  billion 
per  year.  Ground  beef  is  believed  to  be 
responsible  for  about  half  of  all  E.  coli 
0157:H7  outbreaks,  and  probably  one 
percent  of  Salmonella  outbreaks. 
Estimates  are  not  available  for  the  share 
of  Listeria  monocytogenes  outbreaks 
associated  with  groimd  beef.  Thus  the 
estimated  totals  at  the  bottom  of  the 
table  represent  lower  bounds  based  on 
the  (probably  incorrect)  assumption  that 
ground  beef  is  not  a  vehicle  for 
transmitting  Listeria.  The  Table  4  totals 
do  not  include  costs  associated  with 
foodbome  illness  related  to  protozoan  or 
helminthic  parasites.  A  ground  beef 
regulation  is  not  considered  an 
appropriate  vehicle  for  combatting  these 
illnesses. 

Based  on  these  estimates,  about  $224 
million  of  annual  costs  are  believed  to 
be  associated  with  ground  beef.  If  heat- 
treated  beef  patties  posed  the  same 


probability  of  outbreak  as  raw  ground 
beef,  then  the  annual  cost  of  illness 
associated  with  these  products  would  be 
about  $940,000. 

As  the  statistical  analysis  described 
above  makes  clear,  however,  the 
probability  of  foodbome  illness 
outbreaks  due  to  heat-treated  beef 
patties  exceeds  the  probability 
associated  with  raw  ground  beef.  Thus 
the  estimated  cost  of  illness  associated 
with  these  products  exceeds  $940,000 
per  year.  Based  on  the  outbreak  and 
quantity  data  provided  in  Table  1,  the 
probability  of  such  an  outbreak  is 
between  30  and  40  times  greater  for 
heat-treated  products  relative  to  ground 
beef.  The  estimated  benefits  associated 
with  this  regulation  are  thus  expected  to 
be  higher  by  a  similar  multiple. 

Table  5  shows  the  estimated  net  social 
benefits  under  alternate  assumptions. 
The  columns  express  the  outbreak 
probability  associated  with  heat-treated 
patties  as  various  multiples  of  the 
outbreak  probability  associated  with 
raw  ground  beef.  If  actual  compliance 
costs  equal  the  low  estimate  of  $1.6 
million  per  year,  then  the  outbreak 
probability  associated  with  heat-treated 
products  need  be  only  1.7  times  the 
outbreak  probability  associated  with 
raw  ground  beef  to  generate  benefits 
equal  to  costs.  Similarly,  if  actual 
compliance  costs  equal  the  high 
estimate  of  $3.4  million  per  year,  then 
the  outbreak  probability  associated  with 
heat-treated  products  need  be  only  3.6 
times  the  outbreak  probability 
associated  with  raw  ground  beef  to 
achieve  this  break-even  point.  Both  of 
these  values  are  approximately  one- 
tenth  of  the  best  estimates  of  this  ratio 
(i.e.,  30  to  40).  Table  5  shows  that  if  the 
true  ratio  of  probabilities  equalled  the 
estimated  ratios,  then  the  mle  would 
generate  annual  estimated  net  benefits 
ranging  from  $24.4  million  to  $35.5 
million. 


Table  1.— Assumptions  and  Data 
Used  To  Test  Hypothesis  of 
Equal  Risk 


Parameter 

Value 

Fed  cattle  slaughtered,  per 

25.6  million. 

year. 

Beef  yield,  lbs.  per  carcass 

600. 

Percent  used  as  ground 

11.5%. 

beef. 

Cow,  bulls,  and  stags  siaugh- 

6.4  million. 

tered,  per  year. 

Beef  yield,  lbs.  per  carcass 

600. 

Percent  used  as  ground 

50.0%. 

beef. 

Lbs.  domestic  beef,  carcass 

19.2  billion. 

weight 

Lbs.  domestic  ground  beef  .... 

3,700  million. 
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Table  1.— Assumptions  and  Data 
Used  To  Test  Hypothesis  of 
Equal  Risk— Continued 

Table  i.— assumptions  and  Data 
Used  To  Test  Hypothesis  of 
Equal  Risk— Continued 

Table  1.— Assumptions  and  Data 
Used  To  Test  Hypothesis  of 
Equal  Risk— Continued 

Parameter 

Value 

Parameter 

Value 

Parameter 

Value 

Imported  manufacturing  beef, 
(90%  lean),  per  year. 

1,300  milNon. 

Lbs.  heat-treated  patties,  per 
year. 

20  million. 

Confirmed  plus  suspected 
outbreaks  of  E.  coll 

Percent  used  as  ground 
beef. 

50.0%. 

Heat-treated  market  share . 

Confirmed  outbreaks  of  E. 

0.42%. 

0157:H7  kt  ground  beef: 

Raw  . . 

8. 

Lbs.  of  domestic  fat  added  to 
reach  70%  lean  standard 
per  year. 

Lbs.  total  ground  beef,  per 
year. 

240  million. 

4,700  million. 

CO#  0157:H7  In  ground 
beef: 

Raw . 

Heat-treated  . 

6. 

1. 

Heat-treated  . 

1. 

Table  2.— Results  of  Hypothesis  Tests  for  the  Difference  of  Two  Proportions 


Total  outbreaks 

t-Ratio 

Signifi¬ 
cance  level 

7 . 

5.67 

<0.005 

9  . 

4.96 

<0.005 

Table  3.~Minimum  Market  Share  for  Heat-treated  Beef  Patties  Necessary  to  Sustain  Null  Hypothesis 


Minimum 

Number  of  outbreaks 

market 

share 

7 . . .  .  . . 

7.5% 

6.0% 

9 . 

Table  4.— Annual  Medical  and  Productivity  Costs  Estimated  for  Foodborne  Pathogens 

(1992:  Millions  of  dollars] 


Pathogen 

Low  esti¬ 
mate  r 

High  esti¬ 
mate  1 

Estimated 
percentage/ 
ground  beef 

Ground  beef 
shares 

Heat-treated 

patty  shared 

Saknoneiia . 

$1188 

$1588 

1% 

$14 

$0.06 

Campylobacter . 

907 

1016 

0% 

0 

0 

E.  c6*  0157 . 

Listeria . 

229 

610 

50% 

210 

.88 

Monocytogenes . 

209 

233 

C) 

(*) 

(^) 

Total . 

•  2533 

3447 

224 

.94 

r  Cost  estknate  published  in  “Food  Safety  Issues'  Modernizing  Meat  Inspection",  USDA,  ERS,  Agricultural  Outlook,  June  1993,  pp.  32-36. 
‘Based  on  average  of  the  high  and  low  cost  estimates. 

‘  EsUmated  share  of  cost  If  heat-treated  patties  posed  the  same  probability  of  outbreak  as  raw  grourtd  beef. 

4  Unknown. 


Table  5.— Estimated  Benefits  and  Costs 


[Millions  of  dollars  per  year] 


Assumed  risk  multiple 
heat-treated  patties 

Estimated  benefits 

Estimated  costs 

Estimated  net  benefits 

Low  cost 

High  cost 

Low  cost 

High  cost 

1 

$0.94 

$1.60 

$3.40 

(0.66) 

($2.46) 

1.7 

1.60 

3.40 

3.40 

0 

($1.80) 

2.0 

1.88 

1.60 

3.40 

$0.28 

($1.52) 

3.6 

3.40 

1.60 

3.40 

1.80 

0 

5.0 

4.70 

1.60 

3.40 

3.10 

$1.30 

10 

9.40 

1.60 

3.40 

7.80 

6.00 

30 

27.81 

1.60 

3.40 

26.21 

26.91 

40 

37.11 

1.60 

3.40 

35.51 

33.71 
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The  above  calculations  will  over 
estimate  benefits  because  they  assume 
the  regulatory  interventions  are  100 
percent  effective.  Improved  labeling 
should  reduce  the  incidence  of 
undercooking  but  cannot  be  expected  to 
be  100  percent  effective.  Establishing 
time  and  temperature  requirements  does 
not  address  equipment  failures.  Readily 
available  cooing  instructions  will  not 
eliminate  human  error. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Qvil 
Justice  Reform.  State  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA) 
fanm  imposing  any  ingredient 
requirements  or  requirements  with 
respect  to  the  operations  of  any 
establishment  at  which  inspection  is 
provided  under  title  I  of  the  FMIA 
which  are  in  addition  to,  or  different 
than,  the  requirements  of  the  FMIA. 
States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  poducts  that  are 
outside  official  establiwments  for  the 
purpose  of  preventing  the  distribution 
of  meat  products  that  are  misbranded  or 
adulterated  imder  the  FMIA,  or,  in  the 
case  of  imported  articles  which  are  not 
at  such  establishments,  after  their  entry 
into  the  United  States.  Under  the  FMIA, 
states  that  maintain  meat  inspection 
programs  must  impose  requirements  on 
State  inspected  products  and 
establishments  mat  are  at  least  equal  to 
those  required  under  the  FMIA.  These 
States  may,  however,  impose  more 
stringent  requirements  on  such  State 
inspected  products  and  establishments. 

This  rule  is  not  intended  to  have 
retroactive  effect,  and  there  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule.  However,  the  administrative 
procedures  specified  in  9  CFR  306.5 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule. 

Effioct  on  Small  Entities 

The  Administrator  had  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  Approximately  225  establishments 
produce  heat-processed,  uncured  meat 
patties  (such  as  hamburgers,  Salisbury 
steaks,  breaded  and  battered  chopped 
veal  steaks,  beef  patties,  and  pork 
sausage  patties).  Virtually  all  of  these 
establishments  are  small  entities; 
however,  the  economic  impact  will  not 


be  significant  for  the  reasons  dted 
below. 

Tliis  rule  has  a  potential  benefit  that 
extends  beyond  reducing  the  costs  of 
foodbome  illness.  During  periods  when 
public  concern  for  foodbome  illness  is 
high,  this  rule  can  help  protect  the 
markets  for  small  companies  producing 
heat-treated  patties.  While  this 
protection  may  not  be  significant,  it  will 
exist  and  should  be  noted. 

To  estimate  costs  for  the  225 
establishments,  the  Department 
assumed  that  each  company  produces 
two  different  products  and  uses  at  least 
three  different  labels.  The  Department 
has  estimated  that  the  225 
establishments  produce  an  estimated  20 
million  pounds  of  heat-treated  patties, 
less  than  100,000  pounds  per 
establishment.  A  high  percentage  of 
these  products  are  produced  for  the  HRI 
market.  Many  of  the  current 
specifications  are  probably  demand 
driven,  i.e.,  the  customers  are  specifying 
partially-cooked  patties  at  a  specific  size 
and  temperature. 

Based  on  an  examination  of 
processing  procedures  from  10 
establishments  collected  in  the  process 
of  performing  two  surveys  of  heat- 
processed  uncured  meat  patties,  FSIS 
estimates  that  half  (or  113)  of  the 
establishments  are  already  complying 
with  the  requirements  of  this  rule;  that 
is,  they  produce  only  patties  that  meet 
the  new  requirements  for  fully-cooked 
patties.1  These  113  establishments  will 
not  experience  any  costs  and  may 
receive  some  benefit  fiom  increased 
protection  of  the  markets. 

An  estimated  20  percent  (45) 
establishments  are  currently  preparing 
partially-cooked  patties  at  temperature 
ranges  where  it  can  he  reasonably 
assumed  that  they  will  continue  to 
produce  partially-cooked  patties.  There 
are  firms  currently  producing  product 
cooked  to  about  130  '*F.  These  products 
are  obviously  intended  to  be  partially- 
cooked.  The  specifications  may  be  set 
by  the  customer.  Under  the  new  rules, 
these  products  must  be  cooked  to  at 
least  140  “F  and  labelled  as  partially- 
cooked.  The  Department  has  concluded 
that  cooking  to  ranges  of  130  T,  a 
temperature  dangerously  near  the 
growth  range  of  some  pathogens,  is  not 
acceptable,  even  if  specifically 
revested  by  a  customer. 

The  45  companies  in  this  category 
will  have  to  change  processing 
procedures  to  increase  temperature. 
Such  a  change  to  the  processing  line 
could  possibly  be  achieved  by  merely 

1  CopiM  of  the  survey  are  available  from  the  FSIS 
hearing  QeA.  room  3171,  South  Agriculture 
Building,  FSIS  USDA,  Washington.  DC  202S0. 


turning  up  the  heat,  but  could  also  call 
for  a  lengthened  line,  a  one-time  cost 
estimated  at  $30,000  each.  If  all  45  firms 
have  to  lengthen  lines,  the  cost  would 
be  $1.35  million. 

llie  45  companies  have  an  estimated 
135  labels  that  would  have  to  be 
modified.  Data  collected  during  the 
Department’s  nutrition  labeling 
initiative  showed  that  the  average  cost 
of  a  labeling  modification  for  a  small 
firm  was  approximately  $660  per  label 
when  the  wange  had  to  ^  implemented 
within  6  months.  Using  that  estimate, 
the  cost  of  revising  135  labels  would  be 
$89,100.  The  actu^  cost  should  be 
lower,  since  many  affected  labels  are  the 
simple  low-cost  labels  used  for  the  HRI 
trade.  In  addition,  the  Department  will 
allow  add-on  stickers  until  all  existing 
inventories  are  used  up. 

The  total  equipment  and  labeling 
costs  for  45  establishments  cooking 
below  140  "F  would  be  $1.44  million. 
The  remaining  30  percent  (67 
establishments)  are  currently  using 
temperatures  in  the  145  "F  to  148  ®F 
range.  The  minimum  temperature  for 
fullv-cooked  will  be  151  ®F.  These  firms 
could  either  (1)  continue  with  current 
processing  procedures  and  label 
products  as  partially-cooked,  or  (2) 
increase  their  time  and  temperature 
requirements  to  comply  wiu  fully- 
cooked  patties.  For  HRI  products,  the 
firm’s  decision  would  presumably  be 
driven  by  the  customer’s  preference.  It 
seems  unlikely  that  any  institutional 
customer  would  object  to  a  label 
identiMng  a  safe  cooking  temperature. 

A  labelling  change  for  201  labels  (67 
establishments  x  3  labels  per 
establishment)  would  cost  $132,660.  If 
all  67  firms  modified  production  lines  at 
$30,000  per  line,  the  cost  would  be 
$2,010,000.  'The  Department  views  the 
$30,000  cost  as  unlikely  unless 
customers  specify  that  patties  meet  the 
requirements  for  fully-cooked. 

For  retail  products,  the  Department 
expects  to  see  labelling  changes.  There 
is  a  growing  acceptance  for  safe 
handling  instructions.  No  comment  has 
suggests  that  a  "partially-cooked”  label 
has  any  potential  for  adverse  affect  on 
sales.  The  Department  is  not  aware  of 
any  information  suggesting  that  such 
labelling  could  be  viewed  as  pejorative. 

Based  on  the  above  analysis,  naif  of 
the  225  firms  could  see  increased  one¬ 
time  costs  ranging  from  $1.6  to  $3.4 
million.  The  most  substantial  impact 
will  be  on  the  firms  that  currently  cook 
products  at  temperatures  below  140  ®F. 
They  will  have  to  change  their 
processing  procedures.  The  Department 
has  concluded  that  such  practices 
present  too  high  a  potential  hazard  to  be 
allowed.  In  other  cases,  compliance  can 


41142  Fedml  Begiiiir  /  Vol.  58>  No>  146  /  Monday,  August  2,  1993  /  Rules  nd  Regulations 


b0  cchisved  by  lulling  ptodHcts  as 
pait^ly  cook^.  The  Depaatment  vie«rt 
this  as  a  minimum  ragulatory 
requiremeDt,  consid^ng  th^  product 
samples  cooked  at  rangae  of  145  *F  to 
148  "F  have  been  found  to  atill  contain 
pathogenic  bacteria  and  these  moducts 
have  all  the  appearance  of  a  full3r- 
cooked  product. 

The  aoove  costs  are  all  one-time  costs. 
Public  comments  identified  a  potential 
recurring  cost  of  lost  revenue  because 
higher  temperature  cooking 
requirements  reduce  the  finished 
pr^uct  yield.  As  patties  are  cooked, 
juices  drain  out  and  the  new  weight 
decreases.  The  Department  agrees  that 
firms  producing  a  product  cooked  below 
140  ”P  will  have  to  increase  the  cooking 
temperature,  resulting  in  increased 
shrink.  However,  two  factors  should 
minimize  Lost  revenue.  First,  all 
suppliers  will  have  the  same 
requirements,  so  that  no  one  firm  will 
have  an  unfair  ccunpetitive  advantage* 
Second,  these  are  products  that  have 
obviously  undergone  a  seccmd  thorough 
coc^ng  phase,  ^er  the  rule  is 
implemented,  the  shrink  from  the 
seooodary  cooking  should  decrease  to 
balance  the  incre^ed  shrink  from  the 
initial  cooking.  If  the  end  product  as 
consumed  remains  relatively  constant, 
the  market  should  adjust  for  the 
changes.  A  more  thoroughly  cooked 
patty  is  a  different  product  and  should 
conunttMl  a  higher  mice  to  account  fn 
the  increased  ^rink. 

For  the  other  products,  the 
Department  expects  to  see  labelling 
changes  unless  the  customers  retpiest 
the  change  in  processing  requiremoats. 
Those  customers  that  specify  a  fully- 
cooked  iMt>duct  will  be  aware  of  the 
changes  in  cooking  requirements  and 
resultttat  chuiges  in  yield.  Because  of 
market  effects,  the  Department  does  not 
see  any  real  cost  associated  with  the 
yield  issue  b^ond  tome  minimal  cost 
during  the  initial  adjustment  jdiase. 

Paperwork  Requirements 

This  rule  requires  each  establishment 
which  deviates  from  the  specified 
heating  or  cooling  requirements  to 
create  and  maintain  a  written  record  of 
the  natiue  of  the  deviation,  as  well  as 
the  steps  that  will  be  taken  to  prevent 
a  recurrence.  This  written  record  is  to  be 
placed  on  file  in  the  establishment  end 
available  for  review,  upon  request,  by 
any  (hily  authorized  representative  ttf 
the  Secretary. 

bi  addition,  establishments  are 
required  to  label  partially-cooked  and 
char-marked  patties  aj^ropriately  and 
ultimately  will  need  to  reMibrait  label 
applications  to  reflect  these  new  label 
requirements. 


Theae  lecardkaeping  lequiiements 
were  approved  bv  the  Office  of 
Manageinent  and  Budget  fOMB)  under 
the  provisians  of  the  Paparwork 
Reduction  Act  (44  U.S.C  3501),  and 
identified  as  OMB  #0583-0056. 

Background 

The  Federal  Me^  Inspection  Act  (21 
U.S.C  601  et  seq.)  requires  the  Seoetaary 
of  Agriculture  to  administer  an 
inspection  [aro^m  that  assures 
consumes  that  meet  products 
distributed  in  commerce  are 
wholesome,  not  adultwated,  end 
properly  merited,  labeled,  and  packaged. 
Consistent  with  that  requiremmit,  on 
June  5, 1990,  the  Department  published 
in  the  Federal  Regiater  (55  FR  23030)  a 
reproposal  similar  to  the  regulation  first 
proposed  on  December  27, 1988  (53  FR 
52179),  titled,  “Heai-Pracessing 
Procediires.  Cooking  InstructicHis,  and 
Cooling,  Handling,  imd  Storage 
Requiremmits  for  Uncured  MmI 
Patties."  The  primary  pinrpose  of  the 
1988  proposal  was  to  set  forth  specific 
manufacturing,  handling,  labeling,  and 
storage  requirements  for  cooked  (beet- 
processed),  uncured  meat  patties.  The 
provisians  of  that  proposal  for  fully- 
cooked  pities  were  deigned  to  ensure 
the  destruction  of  food-borne  pathogens, 
sudi  as  £.  coli  01S7:H7  and  SalmaneUa, 
before  the  patties  leave  the 
establishment;  the  provisions  for 
pastielly-cooked  or  char-marked  patties 
were  designed  to  reduce  the  number  of 
potential  pathogens  surviving  the  heat 
process.  In  addition,  infonnative 
labeling  of  these  partially-cooked  and 
char-marked  patty  products  was 
designed  to  assist  consumeis  in  the  safe 
cooking  of  these  products. 

The  1988  proposal  was  based  on 
evidence  of  food-borne  microbiological 
hazards  in  heat-processed  patties  that 
inchided  date  showing  54  Minnesota 
school  dtildren  became  ill  due  to 
0157df7,  a  pathogniic  strain  of  E.  coli. 
The  illness  was  eindemioLogically 
linked  to  consumption  of  b^  patties 
whidi  were  considered  fully-cooked. 
Also,  in  a  1985  incident.  Salmonella 
was  detected  in  beef  patties  destined  for 
a  large  public  sdiool  system.  These 
patties  were  also  ccmsidered  fully- 
cookad.  However,  Sabnonelia  vns 
detected  before  tlm  patties  were 
consumed. 

After  pubUcetion  of  the  1988 
proposal,  a  case  of  hsterial  meningitis 
was  reported  to  the  Centers  for  Disease 
Contru  KSQ  in  April,  1989,  invohriitg 
an  elderly  woman  edio  )iad  cancer.  The 
illness  was  epidemiologically  linked  to 
tofkev  frankfraters  edi^  wne  later 
foimd  to  contain  L  monocytogenes.  The 


company  vofonlarily  recalled  the  turkey 
frankfurters  in  commerce. 

Elderly  people  with  umleriying  health 
problama,  (negnant  women,  and 
patients  w^  suf^ressed  immune 
systems  are  at  greeteat  risk  from 
listwioeis.  the  disease  cause  by  L 
monocytogenes.  Typically,  in  this 
populoticm  of  immune-impaired  people, 
listwioris  is  manifested  as  mmingitis  or 
meningo-encephalitis,  which  affects 
tissues  around  the  brain  or  spine;  it  is 
also  associated  with  septicemia  (blood 
poisoning);  and  it  can  cause 
spontaneous  abortions  and  stillbirths. 

L.  monocytogenes  is  often  an 
environmental  contaminant  It  is 
capable  of  slow  growth  in  raw  and 
processed  meat  products  at  refrigeration 
temperature  (40  T);  whereas  neither  E. 
coli  0157:H7  nor  Salmonella  can  grow  at 
this  low  temperature.  L.  monocytogenes 
is  also  more  resistant  to  heat  than  E.  coli 
0157:H7  or  Salmonella.  Two  studies  on 
heat  lethality  of  IT.  coli  0157:H7.  L 
monocytogenes  Scott  A  and  Salmonella 
confirm  this  resistance:  The  Salmonella 
study,  oontracted  by  the  Agency  and 
reported  by  Goodfellow,  S.J.  and  Brown, 
W.L..  entitled  "Fate  of  Salmonella 
inoculated  into  beef  for  cooking" 

Journal  of  Food  Protection  (1976) 
41:586-606  (here  further  referenced  as 
the  Goodfellow  and  Brown  study),  and 
the  Agency-contracted  study  reported 
by  Arc  Reseerdi  (1988)  unpubnshed, 
entitled  "Lethality  of  Heat  to  Listeria 
monocyt(^enes  SixAt  A  and  Escherichia 
coli  0157:H7,  Part  I;  D-Value 
Detwminations  in  Qtmnd  Beef  and 
Turkey”  (here  further  referenced  as  the 
ABC  study). 

Because  ffie  organism  is  ul^uitous, 
without  careful  processing  controls,  JL 
monocytogenes  may  contaminate  heat- 
procesaed,  ready-to-eat  meat  or  poiikiy 
products  after  [woceasing,  both  prior  to 
and  during  prt^uct  packaging.  The 
American  Meat  Institute  (AMI),  in  its  L 
monocytogenes  monitori:^  program  of 
readv-to-eol  meets  (frankfi^rs, 
limoieon  meats,  and  hem),  stat^  tlud 
post-process  contamination  of  these 
products  appears  to  accoimt  for  most  of 
the  listerial  presence  in  finished 
products.  (Gwrge  D.  Wilstm  "Usteria 
monocytogenes — 1988"  Reciprocal  Meat 
Conference  Proceedings  41:11-13.)  In 
February,  1989,  the  Agmcy  issued  FSIS 
Directive  10,240.1,  “Listeria 
monocytogenes;  Testing  Procedures  and 
Sanitation  Information."  This  directive 
provided  information,  on  the  Agency's 
microbiological  sanq)Iing  and  testing 
program,  mid  guidelines  for 
est^Iishments  in  cleaning  and 
sanitizing  equipment  and  facilities  for 
the  prevention  of  microbiological 
contamination.  Similar  sanitation 
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requirements  are  included  in  this 
proDosal. 

while  addressing  comments  on  the 
1988  proposal,  the  Agency  conducted  a 
survey  for  L  monocytogenes  and  for  the 
presence  of  catalase  in  samples  of  heat- 
processed  meat  patties.  Catalase  is  an 
enzyme  found  in  meat.  Because  heat 
processing  at  a  temperatiire  above  142 

destroys  the  enzyme,  a  positive  test 
indicates  the  product  was  not 
sufficiently  heat-processed  to  destroy 
the  enzyme,  thus  indicating  that  L 
monocytogenes,  if  present,  could 
srmrive.  To  prevent  post-heat-process 
contamination  of  the  samples,  the 
patties  were  collected  aseptically 
immediately  after  leaving  the  heating 
medium.  S^ples  were  collected  from 
33  establishments.  Of  the  33  patty 
samples,  one  beef  and  one  pork  sample 
were  positive  for  L.  monocytogenes.  In 
addition,  eight  of  the  33  patty  samples 
were  positive  for  catalase,  one  of  which 
was  also  positive  for  L  monocytogenes, 
A  review  of  the  processing  procediues 
submitted  on  latel  applications  for  the 
affected  kinds  of  products,  both  from 
establishments  generally  and  from  the 
establishments  with  positive  results  for 
L  monocytogenes  and/or  catalase, 
revealed  heat-processing  temperature/ 
time  combinations  ranging  frnm  130  "F 
with  no  stated  holding  time  at  that 
temperature  to  160  "F  for  2  minutes. 
Most  establishments,  however, 
indicated  they  heat-processed  the 
patties  to  at  least  145  °F  with  no 
prescribing  holding  time. 

The  Agency  conducted  a  second 
survey  of  heat-processed  patties,  similar 
to  the  first.  However,  samples  were 
collected  from  frozen  storage  if  froshly 
manufactured  patties  were  not  available. 
Samples  were  collected  from  31 
establishments.  Of  the  31  patty  samples, 
three  beef  samples,  one  pork  sample, 
and  one  veal  sample  were  positive  for 
L.  monocytogenes.  In  addition,  seven  of 
the  31  patty  samples  were  positive  for 
catalase,  two  of  which  were  also 
positive  for  L  monocytogenes.  A  review 
of  the  processing  procedures  as 
submitted  on  label  applications,  as  well 
as  the  processing  procedures  submitted 
by  the  establishments  with  positive 
results  for  L  monocytogenes  and/or 
catalase,  revealed  heat-processing 
temperatures  ranging  frnm  130  “F  with 
no  stated  holding  time  to  156  "F  vdth  no 
stated  holding  time.  Most 
establishments,  however,  indicated  they 
heated  the  patties  to  at  least  145  *’F  with 
no  prescribe  holding  time. 

These  two  surveys  indicate  that  L 
monocytogenes  su^ved  the  heat 
process  in  seven  of  64  samples  for  63 
different  establishments.  B^use  all 
samples  positive  for  L  monocytogenes 


were  collected  immediately  after  heat¬ 
processing,  the  presence  of  the  organism 
could  not  be  attributed  to  post-heat- 
process  contamination.  Catalase  was 
present  in  15  of  the  64  samples.  The 
Agency  reviewed  processing 
information  from  establishments  with 
positive  results  for  L  monocytogenes 
and/or  catalase.  The  majority  had  heat¬ 
processing  temperature/time 
combinations  which  should  have  been 
sufficient  to  destroy  catalase,  but 
apparently  were  not.  This  implies  a  lack 
of  processing  control. 

This  information  further  supports  the 
need  for  a  rule  to  govern  the  processing 
of  uncured,  heat-processed  meat  patties. 

Recent  Events 

Recently,  FSIS  received  information 
about  a  foodbome  disease  outbreak 
which  was  initially  confined  to  the  State 
of  Washington.  Similar  cases  have  now 
been  reported  in  Idaho,  California,  and 
Nevada.  More  than  200  people  became 
ill  after  consuming  hamburgers  from  a 
fast  food  restaurant  chain.  Preliminary 
reports  indicate  that  the  raw  frozen 
ground  beef  patties  contained 
Escherichia  coli  Ol57:H7  It  is  believed 
that  the  raw  product  was  not  cooked 
sufficiently  in  the  restaurants  to 
eliminate  the  microbe. 

Discussion  of  Comments  on  the  June 
Proposal 

FSIS  received  24  comments  in 
response  to  the  June  proposal.  Eleven 
were  from  meat  processors,  eleven  were 
from  meat  industry  associations,  one 
was  from  an  academic,  and  one  was 
from  a  privately  funded  organization 
which  monitors  government  actions. 
Also,  several  requests  were  received 
asking  for  an  extension  of  the  comment 
period. 

Basis  for  Proceeding  With  Rulemaking 

1.  Several  commenters  questioned  the 
Agency’s  statement  that  a  public  health 
tlueat  in  fully-cooked  patties  is 
presented  by  E.  coli.  Salmonella,  and  L 
monocytogenes.  They  contend  that  there 
are  no  documented  cases  of  food-home 
illness  from  fully-cooked,  uncured  meat 
patties.  The  commenters  also  stated  that 
in  the  E.  coli  and  Salmonella  incidents 
dted  in  the  proposal,  the  patties  were 
not  fully-cooked,  which  they  defined  as 
heat  processed  to  at  least  145  "F. 

Further,  the  commenters  stated  that  in 
the  L  monocytogenes  incident  a  cooked, 
cured  poultry  product — ^not  a  cooked, 
uncured  patty — ^was  implicated,  and, 
therefore,  the  incident  was  not  relevant. 
In  addition,  in  the  E.  coli,  Salmonella, 
and  L  monocytogenes  incidents  cited  in 
the  proposal,  there  were  no 
confirmations  that  the  pathogens 


survived  the  heat  process; 
contamination  after  the  heat  process 
could  have  been  responsible. 

The  Agency  has  determined  that  a 
significant  potential  public  health 
hazard  exists  given  the  fact  that 
pathogens  have  been  found  in  finished 
product.  *rherefore,  the  Agency  is 
proceeding  with  mlemaking. 

According  to  the  Goodfellow  and 
Brown  study  and  the  Agency-contracted 
ABC  Research  study,  acmieving  an 
internal  temjMrature  of  145  °F,  without 
sufficient  holding  time,  is  not  sufficient 
to  destroy  food-borne  pathogens  such  as 
E.  coli  Ol57:H7  or  Salmonella,  as  well 
as  L.  monocytogenes.  Holding  times, 
although  brief,  contribute  important 
need  lethality  to  patty  processing  if  the 
industry  does  not  use  a  relatively  high 
temperature.  Patties  will  continue  to 
cook  for  a  short  time  after  removal  from 
the  heat  medium  due  to  latent  heat. 
Except  for  only  a  few  instances,  as 
reported  in  the  Agency’s  L. 
monocytogenes  surveys,  the  Agency  has 
not  received  any  information  from  the 
industry  which  would  indicate  that 
processors  are  monitoring  the  holding 
time.  Therefore,  the  Agency  does  not 
know  if  the  patties  in  the  incidents  cited 
were  “fully-cooked,”  i.e.,  received  the 
equivalent  of  145  "F  with  appropriate 
holding  time,  or  not. 

*1110  Agency  considers  the  poultry 
frnnkfurter/L.  monocytogenes  incident 
reported  in  the  June  proposal  to  be 
relevant  to  cooked,  uncured  patties 
since  this  was  the  first  time  Listerial 
meningistic  was  epidemiologically 
linked  to  a  meat  or  poultry  product.  The 
Agency  reported  in  the  June  proposal 
that  L  monocytogenes  survived  the  heat 
process  in  seven  of  64  meat  samples 
from  63  different  establishments.  From 
the  Agency’s  L  monocytogenes 
monitoring  program,  conducted 
between  July  30, 1989  and  July  31, 1990, 
82  out  of  4344  samples  of  ready-to-eat 
meat  product  have  oeen  confirmed 
positive  for  L  monocytogenes.  Although 
no  illnesses  from  this  microorganism 
have  been  epidemiologically  proven  to 
be  caused  by  a  meat  product,  and  in 
particular  cooked,  uncured  meat  patties, 
it  is  now  evident  that  the  consumption 
of  food  containing  L  monocytogenes 
may  cause  illness  and  even  death.  The 
Agency  must  protect  the  public  from 
such  a  health  threat.  As  stated  above, 
there  is  documented  evidence  that  L 
monocytogenes  may  be  present  in 
uncured,  cooked  patties. 

Although  the  Agency  has  evidence 
that  some  organisms  are  siuviving  some 
processes,  the  Agency  agrees  that  the 
organisms  of  concern  could  also  be 
present  as  a  result  of  post-heat- 
processing  contamination.  The 
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proposed  rule  addressed  diis  possibility. 
Regardless  (rf  the  soufos  of  orgamnns 
present  in  th«  finished  product,  ready* 
to-eat  product — such  as  fiiUy-codced, 
uncuTM  meat  patties — must  be  free  of 
pathogenic  bacteria.  The  Agency  has 
determined  that  this  regulation  is 
necessary  to  assure  the  public  that  the 
product  is  safo. 

2.  A  comments  stated  the  rulemaking 
is  not  warranted  since  the  present 
regulations — as  the  commenter 
interprets  thwn — are  adequate. 

The  Agency  has  no  speafic 
regulations  which  provide  safe 
processing  procedures  for  uncured, 
cooked  meat  patties.  As  a  result,  the 
industry  has  ^n  operating  with 
individually  estabUshed  manufacturing 
practices,  "nie  Agency  has  concluded 
that  some  of  these  practices  are  not 
sufficient  to  assure  the  uniformly  safe 
production  of  uncured,  cooked  meat 
patties  and  that  rulemaking  is  necessary. 

Limited  Comment  Period 

3.  Several  commenters  requested  an 
additional  30  to  90  d83r8  for  the 
comment  period.  They  stated  that 
additional  time  was  needed  in  order  for 
them  to  farther  study  the  economic 
impact  of  the  rule  and  to  analyze  the 
Agency’s  responses  to  a  set  of  specific 
questions  submitted  to  the  Agency 
regarding  the  rule. 

The  industry  has  had  sufficient  time 
since  the  December,  1938,  proposal  to 
evaluate  the  impact  rulem^ng  would 
have  on  unoired,  cooked  meat  patties. 
The  Agency  has  clearly  informed  the 
industry  of  its  concern  about  the 
potenti^  health  threat  and  that  the 
Agency  will  be  proceeding  with 
rulemaking. 

4.  A  commenter  stated  that  the 
comment  period  was  too  short, 
considering  the  Agency  delayed  the 
June,  1990,  reproposal  by  approxim.ately 
18  months. 

The  June  reproposal  was  delayed,  in 
part,  due  to  the  gathering  of  additional 
information  regarding  the  presence  of  L. 
monocytogenes  in  uncured,  cooked 
meat  patties.  Nevertheless,  the  Agency, 
in  the  December,  1988,  proposal,  alerted 
the  industry  to  the  fact  that  there  are 
food-home  risks  with  uncured.  cooked 
meat  patties.  During  this  interim  period, 
the  industry  had  an  opportimity  to  react 
to  the  December,  1988,  proposal  and  the 
comments  by  the  National  Advisory 
Committee  on  k^crobiological  Criteria 
for  Foods  by  voluntarily  modifying  the 
preparation  practices  for  uncurb 
cooked  meat  patties.  The  Agency 
considered  a  SO-day  comment  period  to 
be  sufficient  because  the  contents  of  the 
Jime,  1990,  proposal  were  familiar  to 
interested  parties. 


Impact  of  the  Proposed  Rule  on  Other 
Agettdes  and  on  bnplementation 

5.  A  commenter  expressed  concern 
that  the  FSIS  proposed  rule,  if  adopted, 
would  cause  confosion  in  other  non* 
FSIS  regulated  industries — sudi  as  food- 
service  operators  preparing  foods  other 
than  meat  and  poultry  products — ^which 
are  regulated  by  the  Fo^  and  Drug 
Administration  (FDA).  Specifically,  the 
commenter  stated  that  the  proposal 
would  add  to  the  “non-uniformity  of 
regulations  governing  the  food 
industry." 

It  is  true  that  FSIS  only  regulates  meat 
and  poultry  products  and  mandates 
time  and  temperature  combinations 
appropriate  to  those  products.  Other 
agencies  which  regulate  food  other  than 
meat  and  poultry,  such  as  fruits, 
vegetables,  and  fish,  may  use  other 
times  and  temperatures.  The  non- 
uniformity  is  perhaps  regrettable,  but 
necessary,  and  is  mitigated  by  the  fact 
that  the  rules  frequently  afreet  difrerent 
sections  of  the  food  industry. 

6.  Two  commenters  suggested  that  a 
final  rule  should  become  effective  no 
sooner  than  90  to  120  days  after  it  is 
published.  They  stated  this  time  period 
would  be  necessary  in  order  to  amend 
contracts  with  other  Federal  agencies  to 
reflect  lower  product  yields  due  to 
higher  temperature  and  longer  cooking 
time  requirements. 

The  Agency  realizes  that  an 
implementation  procedure  for  a  final 
regulation  would  have  to  be  carefully 
designed,  appropriately  allowing 
“under-cooked”  product  into  the 
marketplace  without  the  safeguards 
provided  by  this  rule.  Realizing  that 
other  Federal  agencies,  such  as  the  Food 
and  Nutrition  Service  (FNS)  of  USDA, 
rely  on  moat  purchase  specifications 
which  have  specific  cooking 
temperatiire/yield  requirements,  the 
Agency  will  assure  the  earliest  possible 
notification  to  such  agencies  so  that 
they  can  plan  accordingly. 

7.  A  commenter  stat^  that  a  2-year 
implementation  would  be  necessary  in 
order  to  conduct  an  economic  impact 
analysis,  of  the  rulemaking  and  to 
educate  consumers  regarding  the 
decrease  in  yield  and  loss  of  palatability 
of  the  patties. 

The  Agtticy  considers  the  need  for  a 
rule  essential  to  reduce  the  potential 
foodbome  hazard  in  uncured,  cooked 
meat  patties.  The  Agency  does  not 
consider  the  economic  impact  to  be 
major,  as  explained  earlier  in  this 
dociunent  (and  as  discussed  further 
below),  nor  the  effect  on  patty 
palatability  to  warrant  d^y  m 
publishing  the  rule.  As  a  potability 
alternative,  the  rulemaking  provides  for 


the  partial  cookmg  of  uncured.  cooked 
meat  patties.  The  safety  of  this  product 
relies  upon  sufficient  cooking  by  the 
consumer,  and  thus,  upon  proper 
cooking  instructions  prescribed  on  the 
label. 

Ec<Momic  Impact 

8.  Several  commenters  disagreed  with 
the  Agency’s  assertion  that  the  proposed 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act,  Public  Law  96-354  (5 
U.S.C.  601).  'Ihey  cited  the  following 
reasons: 

(A)  A  decrease  in  product  yield  (of 
approximately  one  percent  for  each  one 
degree  increase  in  temperature  above 
145  °F}  due  to  loss  of  moisture  and  fat 
which  would  consequently  increase  the 
cost  of  the  cooked  patties. 

Approximately  225  establishments 
produce  heat-processed,  uncured  meat 
patties  (such  as  hamburgers,  Salisbury 
steaks,  breaded  and  battered  chopped 
veal  steaks,  beef  patties,  and  pork 
sausage  patties).  Virtually  all  of  these 
establishments  are  considered  to  be 
small  entities;  however,  the  Agency  has 
determined  that  the  economic  impact 
would  not  be  significant  for  a 
substantial  number  of  them.  (See.  Effect 
on  Small  Entities  Section  above) 

For  establishments  producing  fully- 
cooked,  uncured  meat  patties,  this  rule 
provides  some  choice  in  the  heat¬ 
processing  procedure  used  to  produce  a 
wholesome  product. 

A  new  category  of  partially-cooked, 
uncured  meat  patties  is  included  in  this 
rule  which  provides  establishments  an 
opportunity  to  develop  an  alternative 
market  for  patties  not  meeting  the  fully- 
cooked  criteria  of  this  rule.  In  addition, 
this  new  category  of  product  provides 
establishments  an  alternative  to 
changing  their  heat-processing 
procedures. 

Currently,  labels  for  heat-processed 
patties  do  not  distinguish  between 
partially-cooked  and  fully-cooked, 
which  may  lead  consumers  to  believe 
that  heat-processed  patties  are  all  fully- 
cooked  (ready-to-eat)  patties.  This  rule 
requires  partially-cooked  patties  to  be 
pr^uced  according  to  heating  and 
cooling  performance  standards,  to  be 
labeled  as  partially-codced,  and  to  bear 
cooking  instructions  on  the  label 

The  heat-processing  requirements  for 
char-marked,  uncured  meat  patties  is 
folly  in  accord  with  current 
manufacturing  practices  and  is  not 
expected  to  affect  estaldishments, 
except  that  increased  monitemng  may  be 
requited  to  assure  compliance  with  the 
specified  heating  and  cooling 
r^uirements. 
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(B)  Ao  additional  cost  for  support  of 
researdi  and  dav^opnwnl  for  making 
the  fulIy*co<died  patties  attractiva  to  tbo 
consumer. 

The  Agency  did  not  consider  tho 
impact  the  cost  oi  research  for 
marketing  fuliy>cooked  Mttiee  would 
have  on  cost  for  producbig  fallT' 
cooked  patties.  This  is  a  traditional 
marketing  decision,  not  an  unavoidaUe 
ectmomic  input  attributable  to  this 
reflation. 

(C)  An  additkma)  cost  for  purchasing 
temperatvtre/time  monitoring 
e<^pment. 

The  Agency  did  condder  vrhether 
establid^rats  would  have  to  purchase 
new  recording  devices  fn*  monitoring 
temperature  and  time  and  concluded 
that  this  factor  would  not  affiaci  the 
economic  impact  of  the  rule  since 
establishments  already  measure  tha 
temperatme  of  the  cooked  patties.  The 
Agency  has  concluded  diat  the 
commonly  used  twnperature  meesuring 
devices  are  accurate  to  1  *F  and  diie 
requirement  Is  consistent  with  other 
regulationa  affecting  cooked  meet 
piquets,  inducting  that  forcodeed  beef 
(9  CFR  318.17),  whkdi  requires 
temperature  measuring  devices  to  be 
acjcurate  widiin  1  *P. 

Regarding  the  time  meamring 
devkas,  most  modem  chropometOTS 
measure  the  time  to  the  nearest  second, 
and  are  accurate  to  this  degree  of  time. 
The  Agency  does  not  anticipate  that 
new  or  spedal  equipment  would  have 
to  be  puidiased  to  measure  this  focior 
nor  would  monitoring  for  accsuacy  be 
raquirecL  Therefeue,  since  a  number  of 
the  comments  complained  about 
economic  iiiq)aii.  the  reeprirement  that 
the  time  measuring  devices  be  aexurate 
within  one  sec:ond.  whicdi  imj^es 
establishment  monitoring,  has  been 
eliminated  as  an  uimecessary  economic 
imped. 

(b)  An  additional  cost  for  puiciiasing 
new  heat-picKiessing  ecpiipmaat 

The  Agimcy  did  considtt  whether 
new  heat-proc»ssing  equipment  vmuld 
be  required  in  order  to  conqdy  with  the 
heat-processing  requirements.  The 
Agency  exmeduded  that  equipment 
currently  used  in  most  establishments 
should  ^  adequate.  However,  soma 
manufaduieia  would  probably  have  to 
purchase  new  ecpiipment  and  thia  cost 
has  been  estimatedlfSee.Efbd  on 
Small  Entitiea  Section  aimve). 

(E)  An  additional  cost  due  to  a 
decrease  in  production  volume  (due  to 
longer  processing  times  as  a  result  of  the 
need  for  longpr  lading  times). 

The  Agpney  estimated  that  some  •' 
establishments  may  inemr  additional 
costs  due  to  a  decrease  in  production 
volume.  However,  the  AgnM:y  estimated 


the  cost  in  another  way  fay  estimating 
the  cost  of  adding  equijnneDt  to  the  line 
to  maintain  the  same  volume.  Ihe 
Agency  felt  that  this  was  another  way  of 
airivii^  at  the  same  cost. 

S.  Om  commenter  ertimated  that  the 
overall  cost  of  the  proposed  rtile  wcrald 
amount  to  as  mucdi  as  2  cants  per  pound 
of  product;  far  225  manufacturers,  dxit 
exceeds  $100  million  he  stated. 

However,  the  commenter  offered  no 
data  to  srmport  this  estimate. 

As  sat  fom  iu  the  proposal  and  in  the 
earlier  econcnnic  impact  statement  in 
this  doemment,  the  Agency  baa 
determined  that  this  rale  wiD  not  reeuh 
in  an  annual  effect  on  the  economy  of 
$100  milhcm  or  more. 

Temperature/Time  Monitoring 
Equipment 

10.  Severe!  ccMnmenters  questioned 
the  availability  of  iMnperalureAime 
monitoring  devices  capaUa  of 
accurately  meaetuing  the  temperature 
and  holding  tinw  of  cooked  pattiea. 

As  aoqfriamed  by  the  Agency  in 
re^MDse  to  Comment  8  (C)  above,  such 
raonitening  scpiipmeDt  is  svailabfa. 

11.  A  commenter  asked  whether 
temperaturs/time  monitoring  equiinnent 
capeMe  cd  lecmding  the  time  to  the 
nearest  second  is  available. 

The  Agency  has  determined  thrt  h  la 
available  but  it  may  not  jdiysically 
re<X)rd  the  data  (su^  as  a  print-ouf 
devic^e.)  The  Agency  wiB  not  require 
physically  recording  of  the  data. 

Scope  the  Proposal 

12.  Two  commenters  clatmed  tlwy 
were  not  sure  what  types  of  product 
would  be  effected  by  the  proposed  rule. 
They  arimd  why  nuggets,  hitters,  mkl 
meetballs  were  excluded  by  the  *'petl]p^ 
definitioa,  **a  riiaped  and  formed 
comminuted  meat  food  product  for 
individual  servings,  wfaldr  may  or  may 
not  be  breaded." 

The  Agency  admits  that  the  definitkm 
needs  chrifintion  okl  has  red^ned 
the  term  "patty**  as  **a  shaped  and 
formed,  comminuted,  flattened  cake  of 
meat  food  product”.  This  specific  type 
of  meat  fo<^  product — patties,  not 
nu^ts.  fritters,  meatballs,  or  Jamaican 
style  parties— h»  been  the  grent^ 
immediate  risk  and,  therefore,  Is  the 
stibiect  of  initial  rulemaking.  Similar 
other  products  will  be  addressed  in  a 
different  rulemaking.  Unlike  patties,  die 
Agency  has  not  had  any  reported 
illness^  in  which  these  other  products 
have  been  implicated.  The  defoition  of 
parties,  as  contained  in  this  rule,  is 
consistent  with  the  prior  labefing 
history  of  the  product  affected.  The 
other  products  listed  above  were  not 
intended  to  be  affected  by  this  specific 


rule  and  strain  the  cemunem  meening  of 
the  term  "patty".  However,  these  other 
products  do  have  the  potential  for 
foodbama  iUnesa  md  are  therefore 
considered  as  a  sul^ect  for  rulemaking. 

In  the  June  5, 1990.  Advanced  Nolke  of 
Propo^  Rnksmaking  (ANPR)  (55  FR 
22921-22923)  tha  Ags^  solicited 
information  rektive  to  faradening  the 
sco^  and  methods  of  reducing  the  risk 
of  food-borne  loleled  illnessea  in  all 
cooked,  uncured,  comminuted  meat  OK 
pouhrv  products. 

13.  A  commantar  was  concerned  that, 
once  implMBented.  the  proposed  rule 
would  be  expanded  to  cover  fresh  meat 
products.  Tbs  seem  of  rtiis  rulemddng 
does  not  indttds  ne^  uncooked  meat 
products.  The  Agency  doea  not  intend 
to  expand  thia  rufomaking  to  consider 
their  inclusion  at  thia  time. 

HACCF-Baeed  System  Concept 

14.  Several  commenters  contended 
that  it  would  be  Inappropriate  to 
incorpoiate  the  HAOCP-based  system 
concept  Into  tha  proposed  rule  until 
after  me  Agency's  2-year  HACCP  study 
and  public  hearings  on  HAOCP  are 
completed.  A  commenter  stated  ffiat  die 
HAOCP-based  system  concept  of  (ha 
proposed  rule  is  a  patchwosK  of 
hypothetical  fhou^ts  and  is  not 
sdenca-based.  Two  commenters 
contended  that  tha  HACCP-basad 
system  concept  should  be  restricted  to 
microbiological  concerns  until  the 
Agency’s  2-yoar  study  is  completed.  A 
commenter  stated  that  tha  HAOCP-based 
system  concept  of  the  proposed  rule  is 
too  strict,  and  that  a  HAOCP  system 
implies  flexibifity  in  the  processing 
procedure.  Another  ob)e<ied  to  the 
requiring  of  unscheduled  inspections  by 
pl^  management  personnel  of  die 
sanitary  handling  and  storage  practices. 
Several  commenters  ^plauded  the 
Agency's  aflbrl  to  inte^to  the  concepts 
of  the  HAOCP  system  into  tha  propoM 
rule.  Howavar,  these  same  commantera 
noted  deficiencies  in  tha  Agency's 
approach,  including: 

(A)  The  Agiancy  mould  have 
coor^nated  HAOCP  efforts  with  the 
FDA  to  avoid  creation  of  mukipte 
parameters. 

(BJ  Tha  proposed  system  for 
production  of  pathogen-free  product  fa 
accomplished  by  controlling  only  die 
raw  material  and  heat-procaraing 
without  consideration  being  givmi  to 
post-heat-processingcoirtafl^ation  and 
proper  freezing. 

(Q  The  poposed  HACCP  ^stem 
lacks  required  training  of  plant 
enroloyees  to  assme  HAO^  is  wodang. 

(D)  The  propoaed  HAOCP  system 
la(^  documentatiaa  of  monitoring 
activKy  observations— recordkeeping. 
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A  commenter  stated  that  the  proposed 
rule  should  be  based  upon  safety,  and, 
therefore,  requirements  should  only  be 
sped  bed  for  the  heat-processing  and 
cooling  steps.  Two  commenters  stated 
that  the  Agency  misidentified  the 
critical  control  points  in  the  proposal; 
that  the  critical  control  points  were 
more  like  control  points  or  quality 
control  points  which,  as  they  explained, 
should  be  in-plant  controls — not 
regulated  limits.  A  commenter  stated 
the  proposal’s  definitions  for  critical 
control  points  and  hazard^  were  at  odds 
with  other  Agency-issued  definitions  for 
these  same  terms.  A  commenter  felt  the 
monitoring  activity  fiequency  for  the 
critical  control  points  should  be 
specified  in  the  proposed  regulation, 
liie  processor  should  not  be  allowed  to 
establish  this  fi«quency. 

The  Agency,  upon  reflection,  finds 
some  merit  in  the  comments.  Because 
the  Agency  has  not  yet  formulated  or 
implemented  HACC7,  this  regulation 
has  been  revised  to  distinguish  it  from 
the  Agency’s  ongoing  HACCP  initiative. 
As  previously  explained,  there  is 
immediate  need  to  regulate  the  safety  of 
heat-processed,  uncu^  meat  patties, 
and  that  portion  of  the  propos^  rule 
has  been  retained  in  this  rule.  'The 
science-based  process  control  limits 
reflect  either  good  practices  already 
adhered  to  by  some  segments  of  the 
industry  or  new,  practical  controls 
which  can  be  uniformly  applied  to  all 
segments  of  the  industry.  The  rule,  of 
course,  is  restricted  to  microbiological 
concerns.  The  system,  both  as  proposed 
and  as  finalized  here,  does  include 
controls  for  post-heat-processing  and 
cooling  of  the  product.  'These  controls 
are  adequate  to  control  the  safety  of  the 
product  and  to  prevent  recontamination. 
Several  comments  indicated  that  proper 
freezing  could  be  required  and  used  in 
lieu  of  controlling  heat  processing. 
Although  freezing  does  deter  the  growth 
of  vegetative  spoilage  organisms  and 
pathogens,  it  doesn’t  result  in  a  kill  step, 
as  proper  heating  does,  and  is  also 
unnecessarily  burdensome  as  a 
requirement  and  inadequate  as  a 
replacement  for  proper  heating.  *1110  rule 
does  require  a  specific  frequency  for 
monitoring  fully-heat-processed 
product.  Documentation  of  monitoring 
activity  may  be  useful  to  the 
establishment;  however,  it  is  not  a 
requirement  of  this  rule.  Written 
recording  of  all  heating  and  cooling 
deviations  and  the  steps  taken  to 
prevent  their  recurrence,  used  in 
conjimction  with  the  Agency  inspection 
activities  will  assure  the  production  of 
safe  product.  ’The  rule  is  now  based  on 
controls  for  heating  and  cooling  and  the 


prevention  of  cross  contamination. 
Additionally,  a  label  qualifier 
requirement  is  included  for  the  less- 
than-fully-cooked  product  to  inform 
consumers  and,  thereby  reduce  the  risk 
of  food-borne  illness.  For  greater  clarity, 
the  Agency  has  returned  to  the  specific 
internal  temperature  requirements  to 
indicate  doneness  used  in  the  first 
proposal. 

Definitions 

15.  A  commenter  took  exception  to 
the  Agency’s  definitions  for  the  terms 
“critical  control  point’’  and  “hazard,” 
stating  that  the  definitions  established 
by  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF)  are  more  acceptable  and 
recognized. 

Another  commenter  suggested  that 
the  term  “control  point”  be  included  in 
the  rulemaking.  The  commenter  did  not 
include  a  specific  definition  for  the 
term.  However,  it  was  suggested  that 
such  a  point  be  considered  “along  the 
line  of  a  good  manufacturing  practice 
guideline”  or  “point  which  may  require 
control  but  for  which  loss  of  control  will 
not  lead  to  an  unacceptable  health  risk.” 

The  comments  on  terms  related  to 
HACCP  are  no  longer  relevant,  since  in 
response  to  other  comments,  the  HACCP 
terms  and  format  have  been  removed. 

Raw  Material  Handling 

16.  Several  commenters  stated  that 
the  Agency’s  present  controls  or  raw 
materials — presumably  for 
wholesomeness — are  sufficient  and  that 
new  requirements  are  not  necessary. 

Two  commenters  stated  that 
nonconformance  with  the  temperature/ 
time  requirements  for  raw  material 
would  Im  unlikely  to  result  in  a  health 
hazard  and  that  these  requirements  are 
not  science-based.  Thus,  they  said,  raw 
material  handling  requirements  are  not 
needed. 

Another  commenter  stated  that  unless 
raw  material  is  controlled  from  the  time 
of  slaughter  until  it  is  heat-processed, 
the  processing  procedure  is  inefiective 
for  pathogen  control. 

A  commenter  stated  that 
microbiological  testing  of  the  raw 
material  for  L.  monocytogenes  is  an 
essential  part  of  a  HACC7  system.  In 
addition,  the  commenter  suggested  only 
FSIS  certified  laboratories  be  permitted 
to  conduct  the  analyses. 

Several  commenters  suggested 
alternatives  to  the  72  hour/40  °F 
requirements,  including;  (A)  Storing  raw 
meat  at  32  °F  for  no  more  than  72  hours 
and  heat-processing  to  at  least  145  °F: 

(B)  adding  the  option  to  store  raw  meat 
at  32  or  34  °F  and  store  longer  than  72 
hours  (to  account  for  the  longer 


expected  shelf  life  of  the  raw  material); 
and  (C)  allowing  storage  up  to  96  or 
even  120  hours  (to  account  for  Thursday 
shipments/Monday  processing). 

A  commenter  stated  that  small 
processors  would  be  at  a  disadvantage 
since  they  may  not  be  able  to  process 
the  raw  material  within  the  72-hour 
limit. 

A  commenter  stated  that  the  wording 
of  the  raw  meat  storage  provision  could 
be  better  stated. 

The  Agency  has  considered  these 
comments  and  now  agrees  that,  at  least 
for  the  purpose  of  this  regulation,  new 
raw  material  handling  controls  are  not 
appropriate.  In  the  context  of  a  process 
control  regulation,  such  as  HACCP,  the 
need  can  ^  reexamined.  For  the  best 
pathogen  control,  the  sooner  in  the 
process  one  can  start  controlling 
pathogens  in  the  meat,  the  better. 
However,  since  safety  can  be  established 
by  assuring  the  product  is  adequately 
heated,  the  raw  material  controls  are  not 
appropriate  here.  Testing  raw  materials 
for  the  presence  of  pathogens,  however, 
is  not  sufficiently  useful  in  any  type  of 
control  program.  Raw  meat  contains 
microorganisms,  including  pathogens. 
The  purpose  of  control  is  to  assure  the 
limited  growth  and  ultimate  destruction 
of  these  pathogens. 

Nonrefrigerated  Temperature  Exposure 

17.  A  commenter  did  not  understand 
the  rationale  for  a  2-hour  holding  period 
above  40  **F  prior  to  processing  for  fully- 
cooked  products  while  partially-cooked 
and  char-marked  products  had  a  1-hour 
holding  period. 

Another  commenter  stated  that  the  2- 
hour  limit  for  holding  raw  material  at 
temperatures  above  40  °F  would 
seriously  afreet  processors  who 
routinely  thaw  frozen  meat  at  room 
temperature  (above  40  °F)  for  24  to  48 
hours. 

A  commenter  did  not  understand  the 
rationale  for  the  1-hour  time  limit 
during  equipment  failure  for  leaving 
product  unrefrigerated.  'The  commenter 
stated  this  requirement  was  not 
necessary  since  a  2-hour  time  limit  is 
already  imposed  for  holding  raw 
material  at  temperatures  above  40  °F. 
One  commenter  suggested  the  2-hour 
time  limit  in  instances  of  equipment 
failure,  after  which  equipment  must  be 
cleaned  and  sanitized  before  production 
is  resumed,  be  increased  to  3  hours. 
During  equipment  failures  of  up  to  3 
hours  at  ue  commenter’s  facility,  the 
commenter  stated  that  no  L. 
monocytogenes  had  been  detected. 

One  commenter  stated  that,  with 
respect  to  the  equipment  washing 
requirements,  improper  use  of  water 
while  washing  and  cleaning  belts  and 
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equipment  during  equipinenf  failure 
could  qireed  L  monocytogenes 
throughout  the  est^ttnment. 

One  conunenter  fully  supported  the 
requirement  of  a  time  nmitation  on 
ncmrefrigecated  temperature  exposure. 
The  commeoter  dted  the  reasonablenras 
of  refrigerating  the  raw  material  if 
further  processing  is  not  timely  to 
prevent  the  growth  of  pathogenic 
microbes. 

The  exposure  time  permitted  at 
nonrefirigerated  tempOTaturas  prior  to 
processing  is  another  area  of 
requirements  thd  has  been  removed 
from  this  rule  in  response  to  the 
commoits.  Since  the  (noduct  can  be 
made  safe  by  adequate  heat  traatmmit, 
the  Agency  has  decided  that  this  is 
anothw  area  of  total  process  control  that 
must  await  HA(!XP.  One  of  die 
comments  above  addresses  the  di^adty 
of  thawing  meat  at  room  temperature 
under  the  restrictions  of  the  fmposal. 
Although  not  addressed  by  this  final 
rule,  thawing  meat  at  room  temperdure 
is  undesiral^  Thawing  occurs  too 
slowly,  providing  a  poraible 
environment  for  growth  of 
nucroorganisms.  This  is  becoming  well 
known  to  the  industry  and  Csr  fewer 
processors  currently  are  thawing  at 
room  temperature  than  to  the  past. 

Heat-Processing  Temperature  and  Time 
Requirements 

18.  Several  cmnmenters  stated  there 
was  no  justification  (sudi  as  data 
supporting  fbod-bmiM  illneasee)  in  the 
proposal  toe  a  5-4>  proceas.  These 
commenters,  however,  did  mqness 
support  f(x  a  4-0  inocess  as  was 
recmnmended  by  the  Naticmal  Advisory 
Committee  for  Miorolucdogicel  Gritwria 
for  Foods  (NACMCF). 

The  AgcuMry  has  no  foodbome  illness 
data  to  support  eithw  the  4-D  or  the  5- 
D  process.  The  historically 
recommendad  cook  for  shelfstable 
product  is  a  7-D  cook.  The  5-D 
requirement  to  thU  rule  is  based  on  the 
resistance  of  the  pathogens  of  ccmoem, 
the  expected  numbers  of  pathogens  and 
an  ^propriate  and  convmitional  safety 
murgto.  which  was  ultimately  supported 
by  roA  and  NACMCF  and  was 
examined  and  adopted  by  FSIS  on 
advice  of  its  micromcdo^sta. 

19.  Several  commetoers  statsd  that,  to 
the  ahemaAive  to  {nescribed 
temperatuxe/time  combinations,  some 
type  of  inovisioa  should  be  ma^  to 
allow  an  inli^raled  or  eocamulated 
lethality  process.  These  same 
commenters  elao  expraaeed  that  this 
alternative  provision  should  be 
ei^veleto  to  letbeli^  to  e  4-41  process. 

The  lesson  for  not  ustog  s  4-D 
approadi  it  expistoed  ebuw.  The 


Agency  agrees  that  integrated  and 
accumultoed  lethality  are  appropriate 
concepts  for  use  to  dkermining  the  total 
lethality  of  a  process  and  this  rule 
permits  them. 

20.  A  conunenter  si^eeted  that 
procBsaing  authority-approved 
procedures,  such  as  in  canning 
processes,  should  be  allowed  as  an 
alternative  to  prescribed  temperature/ 
time  crnnhinations. 

The  Agency  seee  some  merit  to  die 
commenter’s  statement  and  has  a^ed 
for  comments  to  the  ANPR  (55  FR 
22921,  published  June  5, 1990)  on  the 
relsted  rule.  However,  for  now,  time 
ccmrideratkins  {uescribe  est^iahlng 
the  range  of  temperature/Ume 
combii^ons  propoced  and  allowing 
future  expansion  later  if  h  appears 
warranted. 

21.  One  conunenter  objected  to  a  5- 
D  process  and  suggested  that  for  safety 
only  a  3-D  process  need  be  prescribed. 
The  commenter's  justificalion  for  the  3- 
D  process  was  bas^  upon  the  feet  that 
the  consumer  would  be  re-heating  the 
product  before  consumptimi  and  that 
the  re-heating  by  the  consumm,  to 
conjunctimi  with  a  3-D  heat  procesa  by 
the  processor,  would  be  sufiident  to 
malw  the  product  safe. 

The  Agency  disagrees.  A  consumer 
who  pui^ases  a  p^uct  labeled  “fully 
cooked**  may  well  elect  to  merely  warm 
the  product  This  warming  could  have 
virtually  no  effect  to  reducing  further 
any  pathr^ens  vdiich  had  survived  the 
3-D  process. 

22.  A  couple  oS  commenters 
supported  need  for  a  regulation 
containing  only  a  4-D  heto  process  and 
controls  ix  cooling  the  prodhicL  The 
commenters  were  opposed  to  sny  tober 
regulatory  controls.  They  stated  that  the 
rorat  beef  regulatioa  contained  controls 
only  for  heet-processtog  and  cooling. 

Ine  Agency  has  patterned  this 
regulation  on  the  roast  beef  legulrtion. 
*rhe  roast  beef  regulation  (9  CTO 
318.17),  in  addition  to  keat-|uocesatog 
and  cooling  proviaiema,  also  contains 
post-juocessing  provisions  aimed  at 
prevmittog  crossKxmtaminatkm  and 
instruGtiona  m  the  handling  of  cooktog 
and  coeding  deviatiema.  The  4-0  rale 
has  already  been  diKusaed  above. 

23.  One  commentsr  questtoned  the 
Agency’s  aaaertkm  to  tlra  June,  1990 
propow  that  some  processcus  currently 
produce  patties  which  are  cooked  ton 
tempeiatuie/time  coadunation  as 
rirarous  as  those  stated  in  the  propoeaL 

The  Agency's  assertion  was  oasKl  on 
a  survey  of  etoabliahmeots  cooking 
uncured,  comminuted  products.  'Die 
survey  reveals  that  about  half  of  the 
proceaams  do  use  {Mroceduree  as 
rigarona  as  those  leqoired  to  this  rule. 


24.  One  commenter  appreciated  the 
change  frtxn  the  7-D  process  of  the  1988 
proposal  to  the  5-D  process  of  the  1990 
proposal.  However,  this  same 
commenter  was  concerned  that  the 
proposed  temperature/time 
combinations  were  still  in  conflict  with 
guidelines  issued  by  the  Food  and  Drug 
Administratimi  (FDA)  and  that 
processors  would  be  confused  about 
safe  heat-processing  practices. 

This  Agency  and  roA  have  a 
consultative  relationship  and  keep 
abreast  of  eedb  other's  activities. 

However,  because  FSIS  is  firequ«itly 
dealing  with  similar,  but  diffnent 
issues,  or  regulating  diffsrent 
populations,  FSIS  rules  sometimes 
dim  somewhat  from  FDA's.  In  this 
case,  however,  the  same  time/ 
temperature  chart  is  being  ad(^ed  by 
both  raendee. 

25.  (me  commenter,  who  heat- 
processes  patties  at  145  “F  to  148  ‘F, 
stated  that  a  minimum  temperature  of 
145  *F,  is  sufficient  for  safety.  The 
commenter  also  stated  that,  after 
thousands  of  microlaologk^  analyses 
on  his  own  product,  the  percentage  of 
samples  wiffi  surviving  pathogens  was 
not  near  the  pmeentage  the  Agency 
suggeeted  would  be  present. 

The  feet  that  the  commenter  bad 
surviving  pathogens  is  levealtog;  fully- 
cooked  product  should  not  contain  any 
pathogens.  It  is  because  Salmonella  and 
particularty  Usteria  monocytogenes  are 
so  heat  resisfant,  that  FSIS  established 
the  tempecaturea  specified  in  this  rale. 

26.  Cm  commenter  suggested  that  the 
Agency  riunild  issue  a  directive  stating 
that  fuU]^cooked  patties  should  be 
cooked  to  a  minimum  of  148  *F,  and 
that  a  partial  quality  control  (PQC) 
promam  be  mandatory  to  assure  this. 

FSIS  has  determined  that  an  internal 
temperature  of  at  least  151  to 
addition  to  some  associated  holding 
time  is  needed  to  control  the  patlm^s 
in  fully  cooked  patties.  Once  the 
estaldi^iment  ariects  one  of  the  time/ 
temperature  rdatian^ps  identified  in 
Table  A  nnder  §  318.23  of  the  rale,  it 
could  propose  a  PQC  progrwn  for 
control  of  this  tima/tempeiature 
relationship  if  it  wishes. 

27.  One  cominwitflr  did  not  agree  with 
the  Agency's  ratkmale  fm  dfeedfowtog 
heat-processing  temperatuie/time 
combinatkms  fce  temperatures  less  than 
151  "F.  Theccxnmenter  submitted 
extrapedated  data  (tenperatuie/tima 
cmnhtoationa)  of  e  5-D  procesa  far 
temparatmea  between  145  *F  and  151 
•F. 

It  is  indeed  poesibletbet  other  time 
and  temperateire  comhinations  could  be 
used  to  protect  product  from  tbeee 
pathogms.  However,  the  Agpoqr  is 
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providing  these  at  this  time  to  offer  only 
a  reasonable  range  of  safe,  effective 
time/temperature  combinations  that  are 
most  practical  to  most  patty  processors. 
The  combinations  the  commenter  refers 
to  would  require  longer  holding  times 
than  are  practical  for  most  patty 
processors  who  use  continuous 
processes.  However,  if  the  Jime  5. 1990. 
ANPR  becomes  a  relation,  comments 
and  data  such  as  this  will  be  considered 
and  if  adopted,  a  processing  authority 
could  select  one  of  those  combinations 
if  it  were  useful  to  the  processor  being 
serviced. 

28.  One  commenter  objected  to  the 
concept  of  making  cooked  patties  safe 
by  increasing  the  temperature/time 
combination  and  thei^y  affecting  the 
yield  and  palatability  of  the  patties. 
Instead,  the  commenter  favored 
“biological  controls  and  testing  as  the 
preferred  method  of  insuring  the  safety 
of  cooked  meats.” 

Biological  controls,  such  as  the 
rearing  of  pathogen-hee  and  pathogen* 
reduc^  animals,  do  offer  some  hope  for 
the  future,  and  the  Agency  remains 

Xn  to  o%rs  of  evidence  that  such  an 
mate  process  could  be  implemented. 
However,  at  present,  the  cooked  patty 
processor  typically  purchases  meat  on 
the  open  market  and  has  little  or  no 
control  over  the  suppliers.  Again,  if  the 
Agency  permits  alternate  processes  in 
the  future,  biological  controls  could  be 
submitted  for  consideration.  Testing,  on 
the  other  hand,  does  not  by  itself  offer 
an  alternative  to  sufficient  processing. 
Without  some  special  handling,  such  as 
that  discussed  above,  the  Agency 
assumes,  based  on  prior  experience  and 
surveys  of  the  scientific  literature,  that 
raw  meat  is  likely  to  contain  some 
pathomns. 

29.  One  commenter  recommended 
that  the  Agency  identify  the  numbers 
and  types  of  bacteria  to  be  affected  by 
the  processing  procedure  rather  than 
defining  the  process. 

If  one  were  to  identify  the  numbers 
and  types  of  bacteria  to  be  killed  and  the 
degree  of  safety  to  be  added,  then  one 
has  in  effect  defined  the  process.  The 
Agency  took  the  step  of  supplying  the 
times  and  temperatures  bemuse  ffiey  are 
more  useful  and  more  meaningful  to 
people  who  are  not  accustom^  to 
calculating  processes. 

30.  One  commenter  recommended 
that  the  phrase  “minimum  holding 
time”  be  used  instead  of  “minimum 
processing  time.”  The  commenter  stated 
that  the  recommended  phrase  was  more 
clear. 

The  time  the  Agency  intended  to 
reference  was  the  entire  time  that  the 
product  was  receiving  heat  treatment. 
Upon  investigation  and  reflection,  the 


Agency  agrees  that  the  recommended 
term  is  more  descriptive,  since  it  also 
includes  the  time  immediately  after 
removing  the  product  from  the  heat 
source.  This  change  has  been  made  in 
the  rule  as  a  point  of  clarification. 

31.  Several  commenters  asked  how 
the  processor  and  the  Agency  would 
determine  compliance  with  the  5-D 
heat  process  requirements.  One  of  the 
commenters  asked  the  following  about 
the  Agency’s  determination  of 
compliance.  Would  the  Inspector-In- 
Charge  (nC)  remove  product  from  the 
processing  line;  and,  if  the  product  were 
removed  from  the  processing  line,  how 
would  the  nC  account  for  the  decline  in 
temperatiire  which  would  immediately 
occur;  and  how  would  the  IIC  measure 
temperature  and/or  boldine  time? 

Tne  processor  is  requirea  to  asstire 
compliance  with  temperature  and  time 
requirements.  As  guidance  in 
performing  this  activity,  the  processor  is 
instructed  to  measure  the  temperature  of 
at  least  one  patty  per  processing  line  per 
hour,  and  to  use  temperature  measuring 
devices  acciurate  within  1  ®F  The  rest  of 
the  development  of  the  monitoring 
procedure  is  up  to  the  processor,  and 
many  standard  procedures  are  available. 
This  final  rule  is  based  on  the  roast  beef 
regulation  and  provides  flexibility  in 
measuring  the  patty  temperature. 

As  to  how  the  inspector  is  to 
determine  compliance  with  the 
requirement,  the  Agency  will  issue 
instructions  to  inspectors  on  monitoring 
temperature. 

32.  One  commenter  stated  that  further 
study  is  required  before  a  rule  on  heat- 
processed  patties  is  implemented.  The 
commenter  suggested  the  study  should 
include;  Research  on  end-user  reheating 
procedures;  calculation  of  the  combined 
lethality  of  the  processing  procedure  (by 
the  processor  and  the  consmner); 
determination  of  the  appropriateness  of 
the  label  advisory  (for  partially-cooked 
and  char-marked  products);  and  an 
assessment  of  the  holding  temperature 
and  times  for  raw  materials. 

Further  study  and  the  gathering  of 
more  information  can  always  be  useful, 
but  the  Agency  has  determined  that  it 
has  sufficient  information  to  provide 
regulatory  guidance  in  an  area  of 
demonstrated  need  that  concerns  the 
public  health.  That  being  so,  in  the 
absence  of  convincing  information  to 
the  contrary,  the  Agency  has  an 
obligation  to  the  public  to  promulgate 
this  rule. 

33.  One  commenter  stated  that  the 
effectiveness  of  the  heat-processing 
procedure  should  be  basM  not  only 
upon  the  D-value  but  also  upon  the  z- 
value.  The  commenter  further  stated, 
however,  that  the  data  to  establish  the 


z-value  is  not  presently  available  but 
should  be  developed.  The  commenter 
stated  that  such  data  would  include: 
Humidity,  medium  (meat  type  and 
species),  temperature/time 
combinations,  come-up  and  come-down 
times,  and  different  organisms. 

A  z-value  is  a  value  expressed  in  T 
which  estimates  the  rate  of  thermal 
death  of  a  particular  organism.  All  the 
data  here,  as  is  true  of  that  in  the  last 

Suestion,  would  be  useful  in  the 
evelopment  of  alternative  cooking 
schedules.  However,  it  is  not  necessary 
to  the  publication  of  this  rule. 

34.  Two  commenters  stated  the 
monitoring  fieouency  for  temperature 
and  time,  established  as  at  least  one 

Cfrom  each  production  line  each 
of  production,  is  inadequate  and 
scientifically  unfounded.  Bom 
commenters  recommended  more 
frequent  monitoring.  One  commenter 
said  the  monitoring  should  be 
continuous. 

The  Agency  considers  one  patty  per 
hour  per  line  to  be  continuous 
monitoring,  which  will  quickly 
establish  the  safety  of  the  process. 

35.  One  commenter  characterized  the 
5-D  heat  process  of  the  1990  proposal 
as  being  more  lenient  than  the  7-D  heat 
process  of  the  1988  proposal  and 
strongly  objected  to  this  change.  The 
commenter  specifically  criticized  the 
meat  industry’s  reasons  for  not 
supporting  the  7-D  heat  process — ^their 
concern  for  the  affects  on  the  yield, 
palatability,  and  cost  of  the  cooking. 

It  is  true  ffiat  some  in  the  meat 
industry  criticized  the  proposed  rule  for 
the  reasons  stated.  However,  by  and 
large,  the  food  industry  and  academic 
microbiologists  agreed  that  the  prosed 
rule  was  unnecessarily  stringent.  The 
Agency  has  reconsidered  the  need,  after 
conferring  with  microbiologists  inside 
and  outside  of  the  Agency,  and  has 
determined  that  a  5-D  process  is 
sufficient  to  protect  the  public  health. 

36.  One  commenter  said  the  use  of 
quantitative  data  to  support  or  to  not 
support  the  appropriate  D-value  (such 
as  5-D  versus  7-D)  was  inappropriate 
since  very  small  numbers  of  pathogenic 
bacteria  could  cause  serious  illness  or 
death. 

The  Agency  agrees  that  the  use  of 
incidence  data  is  not  appropriate  for 
developing  the  heat  process.  The  heat 
process  recommendations  are  based  on 
thermal  death  curve  requirements 
determined  sufficient  to  kill  the  highest 
number  of  pathogenic  bacteria  in  these 
products  by  the  National  Advisory 
Committee. 

•  These  incidence  data  were  only  useful 
for  estimating  how  often  insufficient 
processing  occurred,  and  did  not 
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provide  information  about  how  many 
bacteria  may  be  present  in  a  given 
product. 

37.  One  commenter  stated  the 
temperature/time  combinations  which 
are  sufficient  for  safety  should  be  based 
upofl  the  most  heat-resistant,  vegetative, 
pathogenic  organism  and  upon  a  worst 
case  scenario.  The  commenter  identified 
L.  monocytogenes,  not  Salmonella  or  E. 
coli,  as  the  target  organism. 

All  three  of  these  organisms  were 
considered  in  developing  the  process 
requirements.  As  stated  earlier,  the 
time/temperature  combinations  selected 
were  based  on  the  results  of 
experiments  conducted  for  USDA,  and 
on  the  expertise  of  microbiologists  and 
other  scientists,  and  the  review  of  other 
scientific  literature. 

38.  One  commenter  recommended 
that  an  additional  criterion  should  be 
patty  thickness. 

Patty  thickness  is  already  considered 
in  the  heating  requirement  and  therefore 
is  not  an  independent  criterion. 

The  next  five  comments  consists  of 
requests  for  information,  which  in  the 
opinion  of  the  Agency,  is  not  required 
by  the  rulemaking.  However,  where 
possible,  it  is  supplied  as  a  matter  of 
interest  and  in  the  hope  that  it  will  be 
of  some  use  to  the  commenter. 

39.  With  regard  to  the  Minnesota 
food-borne  illness  incident  involving  E. 
coli  0157:H7  (referenced  in  both  the 
1988  and  1990  proposals),  one 
commenter  asked  at  what  levels  and 
occurrences  were  E.  coli  0157:H7  found 
in  the  processing  plant  and  in  the 
product  of  the  company  from  whom  the 
patties  originated. 

E.  coli  was  found  in  the  plant  from 
which  the  patties  originate,  both  in  the 
environment  and  in  the  finished 
product.  However,  the  specific  serotype 
0157:H7  was  not  found.  This  was  still 
a  serious  finding,  however,  because  E. 
coli  should  not  be  found  in  ready-to-eat 
product.  None  of  the  original  product 
was  available  for  sampling,  a  rather 
common  situation. 

40.  With  regaril  to  the  incident 
involving  L  monocytogenes  in  a  turkey 
frankfurter  (referenced  in  the  1990 
proposal),  one  commenter  asked  for  a 
copy  of  the  report  by  the  Centers  for 
Disease  Control  (CEiC)  characterizing  the 
illness  as  listerial  meningitis. 

The  Agency  does  not  have  any  copies 
of  this  report  for  distribution,  and 
suggests  the  writer  contact  CDC  for  a 
copy  of  their  report  by  wri  ting  to  CDC, 
Meningitis  and  Special  Pathogens 
Branch  (COO)  DBND,  NQD,  1600  Clifton 
Rd.,  NE,  Atlanta,  Georgia  30333. 

41.  With  regard  to  the  Agency's  two 
surveys  for  L  monocytogenes  and 
presence  of  catalase  in  samples  of  heat- 


processed  meat  patties,  one  commenter 
asked  the  following  questions: 

(A)  What  were  the  serotypes  and 
levels  of  L  monocytogenes  in  each  of 
th^ositive  samples? 

The  examination  for  Listeria 
monocytogenes  was  a  species-specific, 
non-quantified  analysis  which  either 
did  reveal  or  didn’t  the  presence  of 
Listeria;  no  serotyping  was  performed. 

(B)  What  protocol  and  instructions 
were  sent  to  the  inspector-in-charge? 

The  instructions  were  printed  on  the 
survey  form  concerning  how  to  collect 
the  sample  and  what  additional 
information  to  send  along  with  it.  The 
protocol  was  to  collect  the  sample  in  an 
aseptic  manner  as  quickly  after  cooking 
as  possible. 

(C)  What  regulatory  action  was  taken 
when  a  positive  result  for  L 
monocytogenes  was  identified  in  a 
sample? 

The  samples  were  not  part  of  the 
regular  Listeria  monitoring  program, 
and,  because  they  were  for  information 
only,  no  action  was  taken. 

(D)  Was  the  processor  identified  as 
“E”  the  same  processor  in  both  surveys? 

Yes. 

(E)  What  was  the  technique  for 
measiuing  the  processing  temperature 
and  time  for  each  sample  and  was  this 
technique  consistent  ^m  sample  to 
sample? 

The  technique  consisted  of  the 
inspector  personally  measuring  the 
temperatiure  and  time  in  the 
establishment  and  is  reasonably 
consistent  from  samnle  to  sample. 

(F)  Were  some  of  tne  same 
establishments  sampled  in  both  surveys 
and,  if  so,  what  was  the  total  number  of 
establishments  sampled? 

As  indicated  by  the  sample  letters, 
only  one  plant  was  in  both  surveys. 
Therefore,  the  total  number  of 
establishments  sampled  was  63. 

(G)  What  was  the  type  of  product  and 
what  were  the  processing  requirements 
for  samples  from  processors,  D,  H, ) 
throu^  GG,  and  QQ  through  KKK? 

As  indicated  in  the  reports,  that 
information  was  not  included  in  the 
sample.  In  most  cases  with  surveys  by 
Agency  inspectors,  the  decision  must  be 
made  between  securing  the  maximum 
amount  of  information  and  allowing 
time  for  the  other  duties  that  require  the 
attention  of  Agency  inspectors. 

42.  One  commenter  asked  to  review 
the  Agency’s  analytical  data  comparing 
its  5-D  heat  process  to  either  the 
integrated  lethality  approach  previously 
recommended  by  the  American  Meat 
Institute  in  response  to  the  1988 
proposal  or  the  4-D  heat  process 
previously  recommended  by  the 
National  Advisory  Committee  on 


Microbiological  Criteria  for  Foods  in 
response  to  the  1988  proposal. 

'The  two  studies  iis^  by  the  Agency 
were  dted  in  the  proposal  and  placed 
on  file  in  the  Office  of  the  FSIS  Hearing 
Clerk.  They  did  use  integrated  lethality. 
*1116  4-0  heat  process  was  considered 
inadequate  based  on  the  resistance  of 
the  pathogens  of  concern,  the  expected 
numbers,  and  an  appropriate  and 
conventional  safety  margin. 

43.  One  commenter  asked: 

(A)  What  types  of  equipment  would 
FSIS  presently  recognize  for  recording 
temperature  and  holding  time? 

FSIS  recognizes  any  equipment  that 
reliably  measure  the  product  within  the 
requir^  degree  of  accuracy. 

(B)  At  what  point  in  the  process 
would  the  temperature  and  holding  time 
measurements  be  taken? 

Clearly  the  measurement  should  be 
performed  very  near  the  cooksite,  but 
FSIS  leaves  this  methodology  to  the 
establidiment  to  permit  maximum 
flexibility. 

(C)  How  would  other  testing 
equipment  be  approved  and  recognized 
for  use? 

The  establishment  must  submit  it  to 
the  Agency  facilities  group  to  have  it 
examined  for  safety  and  suitability  of 
purpose. 

Cooling  Requirements 

44.  One  commenter  stated  that  the 
cooling  requirements  of  the  1990 
proposal  are  too  rigorous  and  that  they 
should  have  remained  as  they  were  in 
the  1988  proposal.  The  commenter 
stated  the  requirements  of  the  1988 
proposal  were  consistent  with  other 
Agency  guidelines  on  proper  cooling 
practices. 

The  Agency  agrees  that  more  rapid 
cooling  after  completion  of  heat¬ 
processing  is  a  necessary  performance 
standard  and  has  tightened  that 
requirement  in  the  1990  proposal  and  in 
this  final  rule.  The  Agency  is  now 
requiring  the  fully-cooked  patties  to  be 
cooled  to  40  °F  within  two  hours  after 
heat  processing.  ’The  Agency  has 
determined  that  common  industry 
practice  for  cooling  these  types  of 
products  is  consistent  with  this  new 
cooling  requirement 

45.  One  commenter  stated  the  cooling 
temperature/time  requirements  were  in 
conflict  with  FDA  guidelines  for  proper 
cooling  practices  of  non-FSIS  regulated 
food  operations. 

The  cooling  temperature  and  time 
requirements,  and  some  other 
provisions  as  well,  do  differ  somewhat 
from  the  FDA  regulations.  However,  the 
two  agencies  are  regulating  some 
different  products  and  operations. 
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46.  One  cx}mmenter  objected  to  the 
cooling  requirements,  stating  that  they 
would  curtail  the  commenter’s  practice 
of  incorporating  some  of  the  heat* 
process^  patties  (broken  or  malformed 
ones)  as  raw  material  in  new  production 
lots.  The  commenter  contended  that  the 
2*hour  limit  for  cooling  the  heat- 
processed  patties  to  40  "F  or  below  is 
too  short  and  that  some  patties  do  not 
attain  40  °F  before  being  reused. 

The  patties  do  not  neM  to  be  cooled 
to  40  °F  if  the  reuse  consists  of 
continuous  heat  processing  so  that  the 
unsatisfactory  patties  are  immediately 
reused.  Otherwise,  the  standard  cooling 
performance  standard  would  dictate 
that  the  product  for  reuse  be  cooled  to 
40  “F. 

47.  Two  conunenters  characterized 
the  cooling  requirements  as  deficient  for 
the  following  reasons: 

(A)  The  heat  processed  patties  should 
be  cooled  to  32  "F  or  below,  rather  than 
40  “F  or  below. 

(B)  The  heat-processed  patties  should 
be  cooled  to  30  °F  or  below  within  24 
hoiirs,  citing  the  vulnerability  of  the  hot 
patties  (at  157  ”F)  to  bacterial  growth  if 
th^atties  are  not  immediately  frozen. 

The  lower  temperatures,  which  can 
result  in  freezing  the  product,  are 
considerably  cooler  than  temperatures 
required  by  either  USDA  or  FDA  for 
storage  of  refrigerated  product.  They  are 
not  needed  for  product  safety,  and 
therefore  constitute  unwarranted 
interference  with  the  legitimate  business 
interests  of  ibe  establishment. 

Althou^  the  proposal  addressed 
deviations  generically  and  heating 
deviations  specifically,  it  did  not  state 
how  the  establishment  could  determine 
the  permitted  disposition  of  the  product 
involved  in  a  cooling  deviation.  This 
rule  clarifies  the  point  that  the  contact 
person  is  the  Regional  Director. 

Cooking  Instructions  and  Labeling 
Requirements 

48.  One  commenter  suggested  that  an 
evaluation  should  be  made  as  to 
whether  the  label  advisory  for  partially- 
cooked  and  char-marked  patties — “For 
Safety,  Cook  Until  Well  Itene  (Until 
Juices  Run  Clear)” — is  appropriate. 

Another  commenter  was  concerned 
that  the  label  instruction  “For  Safety 
*  *  *”  may  mislead  the  consiuner  into 
thinking  imcooked  patties  are  a  health 
risk. 

Perishable,  packaged  products 
requiring  sp^al  handling  to  maintain 
their  condition  are  presently  required  to 
have  handling  statements  displayed  on 
the  principal  display  panels  of  the 
labels  (9  CFR  317.2nc))>  Statements 
presently  used  include  “Keep 
Refrigerated,”  ‘Terishable,  Keep  Under 


Refrigeration,"  and  “Previously 
Handled  Frozen  for  Your  Protection. 
Refr«eze  or  Keep  Refrigerated.”  As  a 
handling  statement,  the  proposed 
labeling  requirement  further  informs  the 
consumer  of  the  natiue  of  this 
perishable  product.  Upon 
reconsideration  of  the  label  clarity, 
however,  the  Agency  has  returned  to  the 
specific  internal  temperatiue  labeling 
requirement  of  the  first  proposal  and 
has  further  clarified  the  term  “easily 
readable  style.” 

49.  One  commenter  agreed  that  the 
label  requirement  was  necessary  and 
beneficial,  but  stated  that  the  Agency 
should  enforce  such  a  labeling 
distinction  between  fully-cooked  and 
less-than-fully-cooked  products  as  the 
only  rule  before  making  other  changes. 

Certainly  this  change  is  important, 
especially  if  the  Agency  is  going  to 
allow  the  production  of  less-than-fully- 
cooked  products,  but  the  Agency  has 
determined  it  is  also  important  to 
specify  cooking,  cooling,  storing  and 
handling  requirements  as  well. 

Sanitary  Handling  Practices 

50.  A  couple  of  commenters  stated 
that  the  proposed  rule  does  not  address 
cross-contamination.  They  said  the 
proposal  deals  strictly  with  pathogen 
control  by  heat-processing. 

Section  318.23(b)(4)  of  &is  regulation 
(9  CFR  318.23(b)(4)),  covers  cross- 
contamination.  It  is  patterned  after  the 
provision  in  the  roast  beef  regulation, 
318.17,  which  has  been  very  effective  in 
that  regard.  The  Agency  agrees  that 
control  of  cross-contamination  is  an 
important  part  of  the  prevention  of 
adulteration  in  all  frx^  processing. 

51.  Two  commenters  stated  that  the 
present  cmitrols  regarding  facilities  and 
sanitation  are  sufficient  to  control  cross 
contamination  and  that  there  is  no  need 
for  further  regulation. 

The  Agency,  based  on  reports  of 
illnesses  and  findings  of  pathogens  in 
finished  products,  disagrees. 

52.  One  commenter  stated  that  the  DC 
should  be  given  the  latitude  to 
determine  the  acceptability  of 
processing  operations  which  do  not 
have  solid,  impervious  floor-to-ceiling 
walls  but  have  sufficient  space  between 
fully-cooked  and  less-than-fully-cooked 
operations. 

Although  the  proposal  does  not 
contain  the  requested  provision,  it 
seems  important  to  provide  the 
additional  latitude  requested  by  the 
commenter,  that  of  determining  the 
acceptability  of  processing  operations 
on  the  basis  of  space  between  fully- 
cooked  and  less-than-fully-cooked 
operations.  The  approval  authority  was 
provided  to  the  Regional  Director,  in 


accordance  with  Agency  practice.  If  any 
such  approval  develops  into  a  general 
rule  of  applicability,  it  will  be  published 
and  promulgated  in  accordance  with  5 
U.S.C  552  and  553. 

53.  One  commenter  asked  if  an  “E2- 
rated  soap”  could  be  substituted  for  the 
employee  washing/sanitizing  step 
requir^  whenever  the  employee  enters 
the  fully-cooked  patty  area  or  before 
handling  unpack^ed,  fully-cooked 
patties.  The  sanitizer,  as  stated  in  the 
proposal,  shall  be  germicidally 
equivalent  to  50  parts  per  million  (ppm) 
chlorine. 

The  term  “E2-rated”  refers  to  a 
designation  in  the  “List  of  Proprietary 
Substances  and  Nonfood  Compounds,” 
a  publication  issued  by  the  Agency. 
These  E2  handwashing  and  sanitizing 
compounds  have  been  accepted  on  the 
basis  of  their  equivalency  to  50  parts  per 
million  chlorine  and  are  the  very  type 
of  compotmd  intended  here. 

In  addition  the  term  “thoroughly”  to 
describe  cleaning  and  sanitizing  has 
been  removed  as  vague  and 
unnecessary.  Further,  the  requirement 
for  hand  washing  during  operations  has 
been  clarified. 

54.  One  commenter  stated  that  FSIS 
Directive  11520.2,  Revision  1.  dated  July 
17, 1986,  “Exposed  Heat-Processed 
Product:  Employee  Dress”  provides 
sufficient  guidance  for  handling 
employee  garments.  The  commenter 
stated  that  the  requirements  in  the  1990 
proposal  were  more  restrictive  than 
those  in  the  Directive  and  were, 
therefore,  not  necessary. 

This  regulation  is  in  accord  with 
§  318.17  of  the  meat  inspection 
regulations  and  the  provisions  are  more 
appropriate  for  this  type  of  product. 

55.  One  commenter  suggested 
removing  the  requirement  that  the 
product  be  “tightly”  covered  (contained 
in  §  318.23(b)(6)(iv)  of  the  1990 
proposal),  because  it  was  unnecessary  to 
accompli^  the  desired  objective. 

The  wording  was  intenaed  to  assure 
that  finished  product  is  not 
contaminated  by  aerosol,  splash,  or 
otherwise  from  raw  product  stored 
nearby.  The  Agency  nas  decided  the 
word  “tightly”  is  unnecessary  to 
accomplish  Xhe  desired  objective  and  it 
has  been  removed. 

56.  One  commenter  suggested 
removing  the  requirement  that  product 
be  stored  at  40  *F  or  below  (contained 
in  §  318.23(bK6)(vi)  of  the  1990 
proposal),  since  transient  fluctuations  in 
chamber  temperature  would  not  affect 
product  safety. 

Chamber  temperature  ultimately 
affects  internal  product  temperature 
and,  more  impmtantly,  continued 
transient  fluctuations  show  inability  to 
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maintain  product  at  a  safe  temperature. 
Safety  is  a  major  goal  of  this  regulation. 

57.  One  commenter  was  concerned 
about  how  the  Agency  would  interpret 
the  requirements  for  providing  physical 
separation  of  unpack^ed  fully-cooked 
and  less-than-fully-cooked  pr^ucts  (as 
proposed  in  §  318.23(b)(6)(i)  of  the  1990 
proposal),  berause,  he  stated,  in  many 
cases  it  is  not  necessary  to  have  a 
complete  wall  separation  to  achieve  the 
desired  end  result  of  preventing  cross¬ 
contamination.  The  commenter  also  did 
not  like  the  lack  of  alternatives. 

The  two  methods  of  preventing  cross¬ 
contamination  while  processing  both 
cooked  and  raw  product  in  relatively 
close  physical  proximity  are  the 
presence  of  a  complete  wall  separation 
or  conducting  the  two  operations  in 
virtually  the  same  area,  but  at  different 
times  with  a  proper  cleanup  in  between. 
The  Regional  Director,  as  has  been 
explained  above,  has  ^e  authority  in 
this  regulation  to  approve  any  other 
effective  means  of  preventing  cross 
contamination. 

58.  One  commenter  suggested,  as 
alternatives  to  providing  a  solid, 
impervious  floor-to-ceilhig  wall  for 
prevention  of  cross-contamination  (as 
proposed  in  S  318.23(b)((6)(i)),  that  the 
Agency  permit  the  following: 

(A)  A  distance  requirement  between 
exposed  fully-cook^  product  and  other 
product  (the  commenter  did  not  suggest 
an  appropriate  distance). 

The  required  distance  method  doesn’t 
prevent  workers  on  one  line  from 
crossing  to  the  other  line,  carrying 
contamination  from  the  raw  product 


area. 

(B)  Plastic-type  curtains  or  some  other 
tyM  of  separation  material. 

Plastic-type  curtains  and  other 
separation  materials  are  less  permanent 
and  are  too  easily  tom,  which  results  in 
the  spread  of  contamination. 

Requirements  for  Handling  Heating  and 
Cooling  Deviations 

59.  One  commenter  said  that  the 
paperwork  required  to  report  and 
correct  heating  wd  cooling  deviation  is 
excessive.  The  commenter  suggested  the 
Agency  should  consider  other  formats 
which  would  minimize  the  necessary 
paperwork. 

The  referenced  paperwork  consists  of 
(a)  a  report  of  the  investigation,  needed 
to  qreate  a  record;  (b)  the  cause  of  the 
deviation  as  deten^ed  by  the 
investigation:  and  (c)  the  steps  taken  to 
prevent  recurrence.  The  Agency  has 
determined  that  documentation  of  these 
factors  is  necessary  to  provide  evidence 
that  the  deviation  nas  been  corrected 
and  the  plant  is  again  produdng  safe 
product. 


60.  One  commenter  understood  that 
product  would  have  to  be  reprocessed 
or  relabeled  if  during  storage  the 
chamber  temperatijxe  exce^ed  40  **F. 
The  commenter  stated  that  minor 
fluctuations  (such  as  a  chamber 
temperature  of  41  **F)  would  have  no 
effect  on  the  safety  of  the  finished 
product  and  that  such  situations  should 
not  be  treated  as  heating  or  cooling 
deviations. 

The  mle  aa  proposed  requires  the 
establishment  to  take  immediate  steps  to 
correct  the  deviation  or  stop  the  process; 
investigate  and  identify  the  cause; 
assure  the  deviation  will  not  reciur;  and 
place  on  file  in  the  establishment  a 
report  of  the  investigation,  the  cause  of 
the  deviation,  and  the  steps  taken  to 
prevent  recurrence.  However  this  final 
mle  has  been  changed  to  only  specify 
controls  for  deviations  concerning 
heating  and  cooling,  not  storage.  The 
Department  has  long  used  40  "F  as  the 
appropriate  storage  temperature  and 
deviations  from  this  temperature  are 
acted  upon  today  by  the  inspector  when 
the  effect  of  the  deviation  is  perceived 
in  the  product  condition.  This  activity 
will  continue  and  it  is  sufficient  to 
protect  the  safety  of  the  product. 

List  of  Subjects 
9CFRPait318 

Food  packaging.  Meat  inspection. 
9CFRPart320 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

PART  31&->ENTRY  INTO  OFRCIAL 
ESTABUSHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C  601-695;  7  C2TI  2.17,  2.55. 

2.  Part  318  is  amended  by  adding  a 
new  §  318.23  which  reads  as  follows: 

{318.23  Heat-processing  procedures, 
cooking  instructions,  and  cooilng,  handiing, 
and  storage  requirements  for  uncured  meat 
patties. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  Comminuted.  A  processing  term 
describing  the  reduction  in  size  of 
pieces  of  meat,  including  chopping, 
flaking,  grinding,  or  mincing,  but  not 
including  chunldng  or  sectioning. 

(2)  Heat-processed.  Treatment  oy  a 
heat  source,  including,  but  not  limited 
to.  frying,  broiling,  baking,  or  roasting, 
whi(±  results  in  a  fully-cooked, 
partially-cooked,  or  char-marked 
product. 


(3)  Patty.  A  shaped  and  formed, 
comminuted,  flattened  cake  of  meat 
food  product. 

(b)  Processing  procedures  for  heat- 
processed  patties.  Fully-cooked, 
partially-cooked,  or  char-marked  patties 
shall  be  processed  as  follows: 

(1)  Heat  processing,  (i)  Official 
establishments  whi(^  manufacture 
fully-cooked  patties  shall  utilize  one  of 
the  heat-processing  procedures  in  Table 
A  of  this  paragraph: 

Table  A.— Permitted  Heat-Proc- 
ESSiNQ  Temperature/Time  Com¬ 
binations  FOR  Fuav-COOKED  PAT- 
TIES 


Minimum  internal  tem¬ 
perature  at  the  center 
of  each  patty 

Minimum  holding 
time  after  maxi¬ 
mum  temperature 
is  reached 

Defuses 

Tima 

Fc^enheit 

or  Centi¬ 
grade 

(KHn- 

utas) 

or  (Sec¬ 
onds) 

151 . 

66.1  _ 

0.68 

41 

152 . 

66.7 _ 

.54 

32 

153 . 

67.2 _ 

.43 

26 

154 . . 

67.8 _ 

.34 

20 

155  . . 

68.3 _ 

27 

16 

156 . 

68.9 _ 

22 

13 

157  (and 

69.4  (and 

r  .17 

10 

up). 

up). 

(ii)  Official  establishments  which 
manufacture  partially-cooked  patties 
shall  raise  the  internal  temperature  at 
the  center  of  each  patty  to  a  minimum 
internal  temperature  of  140  T.  and  then 
cool  it  to  a  maximum  internal 
temperature  of  40  "F  within  2  hours. 

(iii)  Official  establishments  which 
manufacture  char-marked  patties  (if 
marked  by  a  heat  source)  may  raise  the 
temperatiire  at  the  center  of  each  patty, 
but  not  above  70  "F,  when  the  char- 
marks  are  applied  to  the  patty.  The 
process  of  cnar-marking  the  patty  and 
cooling  the  patty  to  a  maximum  internal 
temperature  of  40  "F  shall  be  completed 
within  2  hours  or  less. 

(iv)  The  official  establishment  shall 
measure  the  holding  time  and 
temperature  of  at  least  one  heat- 
processed  patty  from  each  production 
line  each  hour  of  production  to  assiire 
control  of  the  heat  process.  The  ' 
temperature  measuring  device  shall  be 
accurate  within  1  "F. 

(2)  Cooling,  (i)  Fully-cooked  patties 
shall  be  cool^  to  an  internal 
temperature  of  40  "F  or  below  within  2 
hours  after  heat-processing. 

(ii)  Cooling  requirements  for  partially- 
cooked  and  char-marked  patties  are 
combined  with  those  for  heat-processing 
and  are  contained  in  paragraph  (b)(l)(ii) 
and  (iii)  of  this  section. 
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(iii)  The  internal  tenfiperatme 
measuring  device  shall  be  acciirate 
within  1  ®F. 

(3)  Cooking  instruction  label 
requirement,  (i)  Partially-cooked  patties 
shall  bear  the  labeling  statement 
"Partially-cooked:  For  Safety  Cook  Until 
Well  Done  (Internal  Meat  Temperature 
160  °F)".  The  labeling  statement  shall  be 
adjacent  to  the  product  name,  at  least 
one-half  the  size  of  the  largest  letter  in 
the  product  name,  and  prominently 
pla(^  with  such  conspicuousness  (as 
compared  with  other  words,  statements, 
designs  or  devices  in  the  labeling)  as  to 
render  it  likely  to  be  read  and 
understood  by  the  ordinary  individual 
imder  customary  conditions  of  purchase 
and  use. 

(ii)  Char-marked  patties.  Product  shall 
beu  the  labeling  statement  "Uncooked, 
Char-marked:  For  Safety,  Cook  Until 
Well  Done  (Internal  Meat  Temperature 
160  °F)".  The  labeling  statement  shall  be 
adjacent  to  the  product  name,  at  least 
one-half  the  size  of  the  largest  letter  in 
the  product  name,  and  prominently 
placed  with  such  conspicuousness  (cis 
compared  vdth  other  words,  statements, 
designs  or  devices  in  the  lalwling)  as  to 
render  it  likely  to  be  read  and 
imderstood  by  the  ordinary  individual 
under  customary  conditions  of  purchase 
and  use. 

(4)  Sanitary  handling  and  storage 
practices.  Fully-cooked  patties  shall  be 
handled  in  accordance  with  the 
following  provisions  so  as  to  assure  that 
the  patties  are  not  recontaminated. 

(i)  To  prevent  direct  contamination  of 
fully-cooked  patties,  official 
establishments  shall: 

(A)  Physically  separate  areas  where 
unpackaged,  fully-cooked  patties  are 
handled  from  areas  where  less-than- 
fully-cooked  products  are  handled  using 
a  solid  impervious  floor  to  ceiling  wall; 
or 

(B)  Handle  impackaged,  fully-cooked 
patties  and  less-than-ffilly-cooked 
product  at  different  times,  and  cleaning 
the  entire  area  after  handling  other 


products  before  handling  unpackaged, 
fully-cooked  patties;  or 

(C)  Submit  a  written  procedure 
through  the  inspector-in-charge  to  the 
Regional  Director  detailing  the  steps  to 
be  taken  which  would  avoid 
recontamination  of  fully-cooked  patties 
by  less-than-fully-cooked  cooked 
product  diuing  processing. 

(ii)  To  prevent  indirect  contamination 
of  fully-cooked  patties: 

(A)  Any  work  surface,  machine,  or 
tool  whi(±  contacts  other  product  shall 
be  cleaned  and  sanitized  l^fore  it 
contacts  unpackaged  fully-cooked 
patties.  The  sanitizer  shall  be 
germicidally  equivalent  to  50  ppm 
chlorine. 

(B)  Employees  shall  wash  their  hands 
with  soap  and  water  and  sanitize  their 
hands  whenever  they  enter  the  fully- 
cooked  patty  area  or  before  handling 
impackaged.  fully-cooked  patties.  They 
must  also  wash  and  sanitize  their  hands 
whenever  they  become  contaminated 
during  operations  to  avoid 
contamination  of  fully-cooked  patties. 
The  sanitizer  shall  be  germicidally 
equivalent  to  50  ppm  chlorine. 

(C)  All  employee  outer  garments, 
including  aprons,  smocks,  and  gloves 
shall  be  identified  as  restricted  for  use 
in  the  fully-cooked  area  only.  The 
employee  shall  change  garments  at  least 
daily.  The  garments  shall  be  hung  in  a 
designated  location  before  the  employee 
leaves  the  area. 

(iii)  Fully-cooked  patties  stored  in  the 
same  room  with  other  product,  shall 
first  be  packaged  or  covered  to  prevent 
microbial  contamination. 

(iv)  Fully-cooked,  partially-cooked, 
and  char-marked  patties  shall  be  stored 
at  a  chamber  temperature  of  40  °F  or 
below. 

(c)  Requirements  for  handling  heating 
or  cooling  deviations.  (1)  If  for  any 
reason  a  heating  or  cooling  deviation 
has  occurred,  the  official  establishment 
shall  investigate  and  identify  the  cause; 
take  steps  to  assure  that  the  deviation 
will  not  recur;  and  place  on  file  in  the 


official  establishment,  available  to  any 
duly  authorized  representative  of  the 
Secretary,  a  report  of  the  investigation, 
the  cause  of  the  deviation,  and  the  steps 
taken  to  prevent  recurrence;  and 

(2)  In  addition,  in  the  case  of  a  heating 
deviation,  the  official  establishment 
may  (i)  reprocess  the  afiected  product, 
by  a  method  in  paragraph  (b)(l)(i)  in 
tffis  section,  or  (ii)  use  the  affected 
product  as  an  ing^ient  in  another 
product  processed  to  one  of  the 
temperature  and  time  combinations  in 
paragraph  (b)(l)(i)  in  this  section, 
provided  this  does  not  violate  the  final 
product’s  standard  of  composition, 
upset  the  order  of  predominance  of 
ingredients,  or  perceptibly  affect  the 
normal  product  characteristics,  or  (iii) 
relabel  the  affected  product  as  a 
partially-cooked  patty  product,  if  it 
meets  the  partially-cooked  requirements 
in  paragraph  (b)(l)(ii)  of  this  section. 

(3)  In  addition,  in  the  case*bf  a  cooling 
deviation,  contact  the  Regional  Director 
to  determine  the  disposition  of  the 
product. 

PART  32&~RECORDS, 

REGISTRATION.  AND  REPORTS 

3.  The  authority  citation  for  part  320 
continues  to  read  as  follows: 

Authority:  21  U.S.C,  601-695;  7  CFR  2.17, 
2.55. 

4.  Section  320.1  is  amended  by 
adding  a  new  paragraph  (b)(7)  which 
reads  as  follows: 

S  320.1  Records  required  to  be  kept 
*  *  •  *  * 

(b)  *  *  * 

(7)  Records  as  required  in  §  318.23(b) 
and  (c). 

*  •  •  •  * 

Done  at  Washington,  DC,  on  July  28, 1993. 
Eugene  Branatool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-18340  Filed  7-30-93;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  351 
RIN  3067-AA77 

Radiological  Emergency  Planning  and 
Preparedneaa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  the  policies,  procedures  and 
framework  for  the  coordination  and 
provision  of  technical  assistance  in 
radiological  emergency  planning  and 
prepar^ness  to  State  and  local 
governments  for  all  types  of  peacetime 
radiological  emergencies.  It  would  also 
establish  a  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC)  and  Regional  Assistance 
Committees  (RAC)  as  the  mechanisms 
for  coordinating  the  provision  of  Federal 
assistance.  The  proposed  rule  would 
add  new  members  to  the  FRPCC.  modify 
the  functions  of  the  FRPCC  and  RACs  to 
include  Federal  response  planning  and 
preparedness,  and  would  update  the 
present  rule. 

DATES:  Comments  on  the  proposed  rule 
should  be  sent  on  or  before  November 
1. 1993. 

ADDRESSES:  Comments  on  the  proposed 
rule  are  requested  and  should  be  sent  to 
the  Rules  Docket  Clerk,  OfHce  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street.  SW., 
room  840,  Washington,  EXH  20472,  (fax) 
(202)  646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vernon  L.  Wingert,  Chief,  Policy 
Development  Branch,  Radiological 
Prepar^ness  Division,  Office  of 
Tedinological  Hazards,  Federal 
Emeigency  Management  Agency, 
Washington.  DC  20472,  (202)  644-2872. 
SUPPLEMENTARY  INFORMATION:  The 
Radiological  Emergency  Preparedness 
(REP)  program  was  established  after  the 
March  1979  accident  at  the  Three  Mile 
Island  nuclear  power  plant.  The 
program’s  purpose  is  to  enhance 
integrated  plaiming  and  response  for  all 
types  of  peacetime  radiological 
emergencies  by  State,  local  and  Federal 
governments  for  emergencies  associated 
with  the  following: 

•  Commercial  nuclear  power  plants; 

•  Commercial  nuclear  Kiel  cycle 
facilities  and  material  license  holders; 

•  Departments  of  Defense  and  Energy 
(DOD/DOE)  nuclear  weapons 
production,  storage  and  operational 
facilities  as  well  as  nuclear  fuel  cycle 
facilities;  and 


•  Transportation  accidents. 

Federal  agency  capabilities, 
responsibilities  and  coordination 
procedures  for  emergency  response  by 
Federal  agencies  are  included  in  the 
Federal  siadiological  Emergency 
Response  Plan  (FRERP),  the  Federal 
Response  Plan  (FRP),  and  in  Federal 
agency  implementing  plans.  The  FRERP 
was  developed  in  response  to  section 
304  of  the  Ihiblic  Law  96-295  (Nuclear 
Regulatory  Commission’s  Appropriation 
Act  in  1980)  and  Executive  Order  12241 
(September  29, 1980).  Although  the 
FRPCC  and  RACs  are  not  response 
entities  per  se.  they  have  responsibility 
to  address  Federal  response  policy  and 
program  issues  as  they  relate  to 
emergency  planning  and  preparedness. 
[Section  on  “Comments  and  FEMA’s 
Response’’  published  as  a  preamble  to 
the  Final  Rule  on  March  11. 1982,  is 
deleted  for  this  proposed  amendment  to 
final  rule.) 

Regulatory  Flexibility  Act 

The  Director  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule  will 
not  apply  to  a  substantial  number  of 
small  entities  as  defined  by  the  Small 
Business  Size  Standards,  13  CFR 
121.601,  Division  E,  Major  Group  49,  as 
amended  57  FR  62520,  December  31, 
1992,  and  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  nor  (2)  to  create  any  additional 
burden  on  a  substantial  number  of  small 
entities. 

National  Environmental  Policy  Act 

The  Director  has  determined  under 
the  National  Environmental  Policy  Act 
of  1969  and  FEMA  Regulation,  44  CFR 
Part  10.  Environmental  Considerations, 
that  this  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore, 
an  environmental  impact  statement  is 
not  required. 

Regulatory  Analysis 

This  proposed  rule  is  not  a  "major 
rule’’  as  the  term  is  used  in  Executive 
Order  12291  and  implementing  OMB 
guidance.  It  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  will  not  result  in  a  major 
increase  in  costs  or  prices  to  consumers, 
individual  industries,  Federal,  State  or 
local  agencies  or  geographic  regions  and 
will  not  have  a  significant  adverse 
impact  on  competition,  employment, 
investment,  pr^uctivity,  innovation  or 
the  ability  of  United  States  based 


enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  no  regulatory 
analysis  is  required. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collection 
of  information  requirements  and  is  not 
subject  to  the  Paperwork  Reduction  Act 
of  1980,  as  amended  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12612,  Federalism 
A  Federalism  assessment  under  E.O. 
12612  has  been  prepared  and  a  copy  is 
available  for  inspection  and  copying  for 
a  fee  from  the  Rules  Docket  Clerk, 
above. 

List  of  Subjects  in  44  CFR  Part  351 

Disaster  assistance.  Hazardous 
materials  transportation. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  and 
Radiation  protection. 

Accordingly,  44  CFR  part  351  is 
proposed  to  revised  as  follows; 

PART  351— RADIOLOGICAL 
EMERGENCY  PLANNING  AND 
PREPAREDNESS 

Subpart  A — General 

Sec. 

351.1  Purpose. 

351.2  Scope. 

351.3  Limitation  of  scope. 

Subpart  B — Federal  Radiological 
Preparedneaa  Coordinating  Committee  and 
Regional  Asaiatance  Committeea 

351.10  Mission  and  Function. 

351.11  Committee  Membership. 

351.12  Common  Responsibilities. 

Subpart  C— Interagency  Aaaignmenta 

351.20  The  Federal  Emergency 
Management  Agency  (FEMA) 

351.21  The  Nuclear  Regulatory  Commission 
(NRC) 

351.22  The  Environmental  Protection 
Agency  (EPA) 

351 .23  The  Department  of  Health  and 
Human  Services  (DHHS) 

351.24  The  Department  of  Energy  (DOE) 

351.25  The  Department  of  Transportation 
(DOT) 

351.26  The  Department  of  Agriculture 
(USDA) 

351.27  The  Department  of  Defense  (DOD) 

351.28  The  Department  of  Commerce  (DOC) 

351.29  The  Department  of  the  Interior  (DOl) 

351 .30  The  Department  of  State  (DOS) 

351.31  The  Department  of  Veterans  Affairs 
(DVA) 

351.32  The  General  Services 
Administration  (GS A) 

351.33  The  National  Communications 
System  (NCS) 

351.34  The  National  Aeronautics  and  Space 
Administration  (NASA) 

Authority:  5  U.S.C  552;  Reorganization 
Plan  No.  3  of  1978,  5  U.S.C  App.  1; 
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Executive  Order  12127  of  March  31. 1979. 3 
C3ni.  1979  C(Hnp.,  p.  376;  Executive  Order 
12148  of  )uly  20. 1979.  3  OHl.  1979  Comp., 
p.  412, 50  U.S.C  App.  S  2251  note;  Executive 
Order  12241  of  September  29. 1980, 3  CFR, 
1980  Comp.,  p.  282;  and  the  President’s 
Directive  of  liecemtor  7. 1979. 

Subpert  A— General 

f351.1  PurpoM. 

This  part  assigns  Federal  agency  roles 
and  responsibilities  for  assis^g  State 
and  local  govemmmts  in  their 
radiological  emergency  planning  and 
prepar^ness  activities.  Assignments  in 
this  part  are  applicable  to  radiological 
emergencies  at  fixed  nuclear  facilities, 
transportation  accidents  involving 
radioactive  materials,  and  other  types  of 
peacetime  radiological  emergencies. 

This  part  also  sets  forth  Federal  agency 
roles  and  responsibilities  for  assisting 
FEMA  in  developing  Federal  response 
planning  and  response. 

f  351.2  Scope. 

The  emergency  preparedness  and 
response  planning  responsibilities 
covered  by  this  part  relate  to  the 
consequences  of  activities  that  extend 
beyond  the  boundaries  of  any  fixed 
nuclear  facility  with  a  potential  for 
serious  consequences,  including  the 
area  affected  by  a  transportation 
accident  involving  radioactive  materials 
and  other  types  of  peacetime 
radiological  emergencies. 

f  351.3  Limitation  of  scope. 

(a)  This  part  covers  Federal  agency 
assignments  and  responsibilities  in 
connection  with  State  and  local 
emergency  plans  and  preparedness 
measures.  It  does  not  set  forth  criteria 
used  in  the  review  and  approval  of  these 
plans  and  does  not  include  any  of  the 
requirements  associated  with  FEMA 
findings  and  determinations  on  the 
adequacy  of  State  and  local  government 
radiological  emergency  preparedness. 
FEMA  has  separate  proc^ures  and 
criteria  for  reviewing  and  approving 
these  plans  and  preparedness 
capabilities  (44  CFR  350).  Furthermore, 
while  this  p«u1  addresses  Federal 
response  planning  and  preparedness,  it 
does  not  ^dress  the  use  of  the  Federal 
Radiological  Preparedness  Coordinating 
Committee  (FRPGC)  and  Regional 
Assistance  Committees  (RACs)  for 
actual  radiological  emergencies. 
However,  because  response  activities 
are  and  should  be  an  integral  part  in 
emergency  planning  and  pr^raredness 
activity,  it  is  appropriate  to  radress 
Federal  response  planning  and 
preparedness  within  the  context  of  this 
part.  These  responsildlities  are 
addressed  in  the  Federal  Radiological 


Emergency  Response  Plan  (FRERP) 
published  on  November  8, 1985  (50  FR 
46542),  with  the  concurrence  of  12 
Federal  agencies,  and  the  Federal 
Response  Plan  later  published  in  April 
1992  with  the  concurrence  of  27  Federal 
agencies. 

(b)  Nothing  in  this  part  authorizes 
access  to  or  disclosure  of  classified 
information  required  to  be  protected  in 
accordance  with  Federal  law  or 
regulation  in  the  interest  of  national 
security. 

Subpart  B — Federal  Radiological 
Preparedness  Coordinating  Committee 
and  Regional  Assistance  Committees 

f  351.10  Misalen  and  function  of 
oommittoe. 

(a)  The  FRP(X  is  established  to 
coordinate  all  Federal  responsibilities 
for  assisting  State  and  local 
governments  in  emergency  planning 
and  preparedness  for  peacetime 
radiological  emergencies  and  to  enhance 
Federal  response  planning  and 
preparedness  for  such  emergencies. 

(b)  The  FRPCC  will  assist  FEMA  in 
providing  policy  and  program  direction 
for  the  provision  of  F^eral  assistance  to 
State  and  local  governments  in  their 
radiological  emergency  preparedness 
and  response  planning  activities.  The 
FRP(X  will  establish  subcommittees  to 
assist  in  carrying  out  its  functions  (e.g., 
research,  training,  emergency 
instrumentation,  transportation, 
education  and  Federal  response).  Ihe 
FRP(X  will  assist  FEMA  in  resolving 
issues  relating  to  granting  of  final  F04A 
approval  of  State  plans,  llie  FRPCC  will 
coordinate,  reseaitdi  and  study  efforts  of 
its  member  agencies  related  to  State  and 
local  government  radiological 
emergency  preparedness  to  assure 
minimum  duplication  and  maximum 
benefits  to  State  and  local  governments. 
The  FRPCC  will  assure  that  the  research 
efiorts  of  its  member  agencies  are 
coordinated  with  the  Committee  on 
Interagency  Radiation  Research  and 
Policy  Coordination.  The  FRPCC  will 
also  coordinate  national  Federal 
response  planning  and  preparedness 
activities. 

(c)  The  RACs  will  assist  State  and 
local  government  officials  in  the 
development  of  radiological  emergency 
plans  and  will  review  these  plans  and 
observe  exercises  to  evaluate  adequacy 
of  the  plans.  Each  Federal  agency 
membw  of  the  RACs  vrill  support  the 
functions  of  these  committees  by 
becoming  knowledgeable  about  Federal 
planning  and  guidance  related  to  State 
and  local  radiological  emergency  plans, 
their  counterpart  State  organizations 
and  personnel,  where  their  agency  can 


assist  in  improving  the  preparedness,  by 
supporting  exercise  evaluation,  and  by 
p^idpating  in  RAC  meetings.  The 
RACs  will  also  coordinate  R^onal 
Federal  response  planning  and 
preparedness  activities. 

{351.11  CommittM  membarahip 
(a)  The  FRPCC  consists  of  FEMA, 
which  chairs  the  Committee,  the 
Nuclear  Regulatory  Commission  (NRC), 
the  Environmental  Protection  Agency 
(EPA),  the  Department  of  Health  and 
Human  Services  (DHHS),  the 
Department  of  Energy  (DOE),  the 
Department  of  Transportation  (E)OT). 
the  Department  of  Defense  (DOD),  the 
Department  of  Agriculture  (USDA),  the 
Department  of  Commerce  (DOC),  the 
Department  of  the  Interior  (DOI),  the 
Department  of  State  (DOS),  the 
Department  of  Veterans  Affairs  (DVA), 
the  General  Services  Administration 
(GSA),  the  National  Communications 
System  (NCS),  the  National  Aeronautics 
and  Space  Administration  (NASA)  and, 
where  appropriate  and  on  an  ad  hoc 
basis,  other  Federal  departments  and 
agencies.  As  Chair  of  the  committee. 
FEMA  is  responsible  for  assuring  that 
all  agency  assignments  described  in  this 
rule  are  coordinated  through  the 
Committee  and  carried  out  with  or  on 
behalf  of  State  and  local  governments. 

(b)  The  RACs.  one  in  each  of  10 
standard  Federal  regions,*  consist  of  a 
FEMA  Regional  Representative  who 
chairs  the  Committee  and 
representatives  fit>m  the  NRC,  EPA. 
DHHS.  DOE.  DOT,  USDA.  DOC.  DOI 
and  other  Federal  departments  and 
agencies,  as  appropriate.  The  FEMA 
Chairperson  of  the  RACs  will  provide 
guidance  and  orientation  to  other 
agency  members  to  assist  them  in 
carrying  out  their  functions. 

{351.12  Common  responsibilities. 

Federal  agency  assignments  are  made 
on  the  basis  of  both  common  and 
unique  responsibilities  inherent  in  the 
mission  and  expertise  of  each  agency 
which  support  FEMA's  implementation 
of  the  REP  Program  and  other  agencies 
on  an  ad  hoc  basis.  While  FEMA’s  REP 
Program  encompasses  all  types  of 
peacetime  radiolomcal  emergendes, 
emphasis  is  placed  on  planning  and 
preparedness  for  commercial  nuclear 
power  plant  acddents.  To  the  extent 
that  agency  resources  permit,  the 
common  responsibilities  of  each 
partidpating  agency  are  listed  in 
subpart  C  according  to  available  staff 
and  resources.  The  Federal  agendas 
involved  in  the  spedfic  responsibilities 

*  I  (Boston);  B  (Nmv  Y(»k):  ID  (FhOadelphiah  IV 
(Atlanta);  V  (ChkaRo);  VI  (Dallas);  VD  pCansas  Qty); 
Vin  (Denver);  DC  (Sm  Prandsco)  and  X  (Seattle). 
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listed  in  subpart  C  may  vary  according 
to  site-specific  activities.  Also,  other 
Federal  agencies  (e.g.,  DOD,  NASA)  not 
listed  may  be  involved  with  these 
qommon  responsibilities  on  an  ad  hoc 
basis. 

(a)  Develop  and  issue  appropriate 
planning  and  preparedness  guidance  to 
assist  State  and  local  governments. 
(FEMA,  NRC,  EPA,  DHHS,  DOE,  DOT. 
USDA,  DOC  and  DOI) 

(b)  Review  and  evaluate  preparedness 
plans  of  State  and  local  governments. 
(FEMA.  NRC.  EPA,  DHHS.  DOE,  DOT. 
USDA.  DOC  and  DOI) 

(c)  Observe  and  evduate  exercises. 
(FEMA.  NRC.  EPA,  DHHS.  DOE.  DOT. 
USDA.  DOC  and  DOI) 

(d)  l^vide  technical  assistance  to 
State  and  local  governments,  as 
appropriate.  (F]^4A,  NRC,  ^A,  DHHS, 
DOE.  DOT.  USDA.  DOC.  and  DOI) 

(e)  Assist  FEMA  in  developing, 
implementing  or  participating  in 
training  programs.  (FEMA,  NRC,  EPA, 
DOE,  and  USDA) 

(f)  Assist  FEMA  in  developing 
policies  to  support  Federal  response 
planning  and  preparedness  for 
radiological  emergencies.  (FEMA.  NRC, 
EPA.  DHHS,  DOE.  DOT,  USDA.  DOD. 
DOC.  DOI.  DOS.  DVA,  GSA,  NCS  and 
NASA) 

(g)  Plnvide  support  to  the  FRPCC  and 
RACs.  (FEMA.  NRC.  EPA,  DHHS.  DOE. 
DOT,  USDA,  DOD,  DOC,  DOI.  DOS, 
DVA.  GSA.  NCS  and  NASA) 

The  interagency  assignments  listed  in 
subpart  C  have  bwn  coordinated  with 
and  concurred  in  by  those  Federal 
agencies.  (This  concurrence  process  is 
currently  being  undertaken.] 

Supart  C— Interagency  Assignments 

S351.20  The  Federal  Emergency 
Management  Agency. 

(a)  Establish  policy  and  provide 
leadership  via  Ae  FRPCC  and  RACs  in 
the  coordination  of  all  Federal 
assistance  to  State  and  local 
governments. 

(b)  Foster  cooperation  of  industry, 
technical  societies.  Federal  agencies  and 
other  constituencies  in  the  radiological 
emergency  planning  and  preparedness 
of  State  and  local  governments. 

(c)  Assess,  with  the  assistance  of  other 
Federal  agencies,  the  adequacy  of  State 
and  local  government  emergency  plans 
and  the  capability  of  the  State  and  local 
government  officials  to  implement  them 
(e.g.,  adequacy  and  maintenance  of 
equipment.  procedtu«s,  training, 
resources,  staffing  levels  and 
qualifications)  and  report  the  findings 
and  determinations  to  NRC. 

(d)  Review  and  approve  State 
radiological  emergency  plans  and 


preparedness  in  accordance  with  FEMA 
procedures  in  44  CFR  part  350. 

(e)  Develop,  implement  and  maintain 
a  program  of  public  education  and 
information  to  support  State  and  local 
radiological  emergency  plans  and 
prepar^ness. 

(u  Develop  and  manage  a  radiological 
emergency  response  training  program  to 
meet  State  and  local  needs,  using 
technical  expertise  and  resources  of 
other  involved  agencies.  Develop  and 
field  test  exercise  materials  and 
coordinate  the  Federal  assistance 
required  by  States  and  localities  in 
conducting  exercises,  including 
guidance  for  Federal  observers. 

(g)  Institute  procedures,  with  NRC,  to 
enhance  the  review  of  the  objectives  and 
scenarios  for  joint  exercises.  This  review 
is  to  assure  that  both  the  onsite 
considerations  of  NRC  and  the  offsite 
considerations  of  FEMA  are  adequately 
addressed  and  integrated  in  a  manner 
that  will  provide  for  a  technically  sound 
exercise  upon  which  an  assessment  of 
preparedness  capabilities  can  be  based. 
The  NRC/FEMA  procedures  will 
provide  for  the  submission  of  exercise 
objectives  and  scenarios  by  State  and 
local  governments  and  licensees 
sufficiently  in  advance  of  scheduled 
exercises  to  allow  enough  time  for 
adequate  review  by  NRC  and  FEMA, 
and  correction  of  identified  problems. 

(h)  Issue  guidance  for  estaolishment 
of  State  and  local  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 

(i)  Provide  guidance  and  assistance,  in 
coordination  with  NRC  and  DHHS,  to 
State  and  local  governments  concerning 
the  storage  and  distribution  of 
radioprotective  substances  and 
prophylactic  use  of  drugs  (e.g.. 
potassium  iodide)  to  reduce  the 
radiation  dose  to  specific  organs  as  a 
result  of  radiological  emergencies.  A 
policy  statement  on  potassium  iodide 
was  published  by  F^4A  in  the  Federal 
Register  on  July  24, 1985,  (50  FR  30258) 
on  behalf  of  the  FRPCC. 

S  351 .21  The  Nuclear  Regulatory 
Commieelon. 

(a)  Assess  NRC  nuclear  facility  (e.g., 
commercial  power  plants,  fuel 
processing  centers  and  research 
reactors)  licensee  emergency  plans  for 
adequacy  to  protect  the  health  and 
safety  of  the  public. 

(b)  Verify  tnat  nuclear  facility  licensee 
emergency  plans  can  be  adequately 
implement^  (e.g.,  adequacy  and 
maintenance  of  equipment  procedures, 
training,  resources,  staffing  levels  and 
qualifications). 

(c)  Review  FEMA’s  findings  and 
determinations  of  State  and  local 


radiological  emergency  plans  for  areas 
surrounding  NRC  licensed  nuclear 
facilities. 

(d)  Consider  the  overall  state  of 
emergency  preparedness  in  making 
decisions  to  issue  operating  licenses  or 
shut  down  licensed  operating  reactors, 
including  the  integration  of  assessments 
of  emergency  preparedness  onsite  by  the 
NRC  and  offiite  by  FEMA. 

(e)  Determine,  in  cooperation  with 
other  Federal  agencies,  the  appropriate 
planning  bases  for  NRC  licensed  nuclear 
facilities  including  distances,  times  and 
radiological  characteristics. 

(f)  Participate  with  FEMA  in  assisting 
State  and  local  governments  in 
developing  their  radiological  emergency 
plans,  evaluating  exercises  to  test  plans 
and  evaluating  the  plans  and 
preparedness. 

(g)  Assist  FEMA  and  DOT  in  the 
preparation  and  promulgation  of 
guidance  to  State  and  local  governments 
for  their  use  in  developing  the 
transportation  portions  of  radiological 
emergency  plans. 

(h)  Assist  FEMA  in  the  development, 
implementation  and  maintenance  of 
public  information  and  education 
programs. 

(i)  Assist  FEMA  in  reviewing  exercise 
objectives  and  scenarios  for  joint 
exercises  at  commercial  nuclear  power 
plants. 

(j)  Assist  FEMA  in  the  development  of 
guidance  for  State  and  local 
governments  on  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 

(k)  Assist  FEMA  in  providing 
guidance  and  assistemce  to  State  and 
local  governments  concerning  the 
storage  and  distribution  of 
radioprotective  substances  and 
prophylactic  use  of  drugs  (e.g., 
potassium  iodide)  to  reduce  the 
radiation  dose  to  specific  organs  as  a 
result  of  radiological  emergencies. 

i  351 .22  The  Environmental  Protection 
Agency. 

(a)  Establish  protective  action  guides 
(PAGs)  for  all  aspects  of  radiological 
emergency  planning  in  coordination 
with  appropriate  Federal  agencies. 

(b)  Prepare  guidance  for  State  and 
local  governments  on  implementing 
PAGs,  including  recommendations  on 
protective  actions  that  can  be  taken  to 
mitigate  the  potential  radiation  dose  to 
the  population.  This  guidance  was 
published  in  the  EPA  "Manual  of 
Protective  Action  Guides  and  Protective 
Actions  for  Nuclear  Incidents,"  as  EPA 
400-R-g2-001  in  May  1992.  [The 
preparation  of  PAGs  related  to  human 
food  and  animal  feed  will  be  carried  out 
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in  coordination  with  DHHS/Food  and 
Drug  Administration.] 

(cj  Assist  FEMA  with  the 
development,  implementation  and 
presentation  to  the  extent  that  resources 
permit  of  technical  training  for  State 
and  local  officials  regarding  PAGs  and 
protective  actions,  radiation  dose 
assessment  and  decision  making. 

(d)  Assist  FEMA  in  the  development 
of  guidance  for  State  and  local 
governments  on  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 

(e)  Assist  FEMA  in  the  development, 
implementation  and  maintenance  of 
public  information  and  education 
programs. 

1351.23  The  Department  of  Health  and 
Human  Servicea. 

(a)  Develop  and  specify  protective 
actions  and  associated  guidance  to  State 
and  local  governments  for  human  food 
and  animal  feed  (in  cooperation  with 
the  EPA).  PAGs  for  the  "Accidental 
Radioactive  Contamination  of  Human 
Food  and  Animal  Feeds; 
Recommendations  for  State  and  Local 
Agencies"  were  published  by  FDA  in 
the  Federal  Register  (47  FR  47073, 
October  22, 1982).  These  PAGs  are 
currently  being  reexamined  and  revised. 

(b)  Provide  ^idance  and  assistance  to 
State  and  local  governments  in 
preparing  programs  related  to  mental 
health,  behavioral  disturbances  and 
epidemiology  associated  with 
radiological  emergencies. 

(c)  Assist  FEMA  in  the  development, 
implementation  and  maintenance  of 
public  information  and  education 
programs  to  support  State  and  local 
government  radiological  emergency 
plans  and  preparedness. 

(d)  Assist  FEMA  with  the 
development,  implementation  and 
presentation  to  the  extent  that  resources 
permit  of  a  radiological  emergency 
training  program  to  support  State  and 
local  government  personnel  in  accident 
assessment,  protective  actions  and 
decision  maUng. 

(e)  Provide  guidance  to  State  and  local 
governments  on  the  use  of 
radioprotective  substances  and 
prophylactic  use  of  drugs  (e.g., 
potassium  iodide)  to  reduce  the 
radiation  dose  to  specihc  organs 
including  dosage  and  projected 
radiation  exposvires  at  which  such  drugs 
should  be  used. 

(f)  Assist  FEMA  in  the  development  of 
guidance  for  State  and  local 
governments  on  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 

(g)  Assist,  in  cooperation  with  the 
USDA,  State  and  local  governments  in 


the  planning  for  the  safe  production, 
during  radiological  emergencies,  of 
human  food  and  animal  feed  in  the 
emergency  planning  zones  around  fixed 
nuclear  facilities. 

(h)  Assist  FEMA,  through  the 
Committee  for  Interagency  Radiation 
Research  and  Policy  Coordination,  in 
the  coordination  of  Federal  research 
aborts,  primarily  in  areas  related  to  the 
bioefiects  of  radiation,  applicable  to 
State  and  local  plans  and  preparedness. 

1351.24  The  Department  of  Energy. 

(a)  Determine  the  appropriate 
planning  bases  for  DOE-owned  and 
contractor-operated  nuclear  facilities 
(e.g.,  research  and  weapon  production 
facilities)  including  distances,  time  and 
radiological  characteristics. 

(b)  Assess  DOE  nuclear  facility 
emergency  plans  for  adequacy  in 
contributing  to  the  health  and  safety  of 
the  public. 

(c)  Verify  that  DOE  nuclear  facility 
emergency  plans  can  be  adequately 
implement^  (e.g.,  adequacy  and 
maintenance  of  equipment,  procedures, 
training,  resources,  staffing  levels  and 
qualifications). 

(d)  Assist  State  and  local 
governments,  within  the  constraints  of 
national  seciuity  and  in  coordination 
with  FEMA,  in  the  preparation  of  those 
portions  of  their  radiological  emergency 
plans  related  to  DOE-owned  and 
contractor-operated  nuclear  facilities 
and  radioactive  materials  in  transit. 

(e)  Serve  as  the  lead  agency  for 
coordinating  the  development  and 
issuance  of  interagency  instructions  and 
guidance  to  implement  the  Federal 
Radiological  Monitoring  and 
Assessment  Plan  (FRMAP),  which  is 
part  of  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP). 

(The  FRMAP  was  published  in  the 
Federal  Register  as  Section  C  of  the 
FRERP  at  50  FR  46542,  November  8, 
1985].  The  FRMAP  provides  the 
framework  through  which  participating 
Federal  agencies  will  coordinate  their 
emergency  radiological  monitoring  and 
assessment  activities  with  those  of  State 
and  local  governments. 

(f)  Develop,  maintain  and  improve 
capability  to  detect  and  assess 
hazardous  levels  of  radiation. 

(g)  Review,  with  FEMA,  scenarios 
from  which  DOE  facility  operators  and 
State  and  local  governments  may  select 
for  use  in  testing  and  exercising 
radiological  emergency  plans. 

(h)  Assist  FEMA  in  the  development 
of  guidance  for  State  and  local 
governments  on  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 


1351.25  The  Department  of 
Transportation. 

(a)  Assist  FEMA,  along  with  NRG,  in 
the  preparation  and  promulgation  of 
guidance  to  State  and  local  governments 
for  their  use  in  developing  the 
transportation  portions  of  radiological 
emergency  plans. 

(b)  Provide  guidance  and  materials  for 
use  in  training  emergency  services  and 
other  response  personnel  for 
transportation  accidents  involving 
radioactive  materials  and  participate  in 
interagency  planning  for  such  training. 

§351.26  Tha  Department  of  Agriculture. 

(a)  Assist  State  and  local  governments 
in  preparing  to  implement  protective 
actions  in  food  ingestion  pathway 
emergency  planning  zones  around  fixed 
nuclear  facilities. 

(b)  Develop,  in  coordination  with 
F^^,  the  DHHS  and  other  Federal 
agencies,  guidance  for  assisting  State 
and  local  governments  in  the 
production,  processing  and  distribution 
of  food  resources  under  radiological 
emergency  conditions. 

§351.27  Tha  Department  of  Defenaa. 

(a)  Determine  appropriate  planning 
bases  for  DOD  nuclear  facilities  and 
installations  (e.g.,  missile  bases,  nuclear 
submarine  facilities  and  weapon  storage 
sites)  including  distances,  time  and 
radiological  characteristics. 

(b)  Review,  with  FEMA,  scenarios 
from  which  DOD  nuclear  facility 
commanders  and  State  and  local 
governments  may  select  for  use  in 
testing  and  exercising  radiological 
emergency  plans. 

(c)  Assist  State  and  local 
governments,  within  the  constraints  of 
national  security  and  in  coordination 
with  FEMA,  in  the  development,  review 
and  assessment  of  those  portions  of 
their  radiological  emergency  plans 
related  to  DOD  nuclear  facilities  and 
assist  State  officials  with  planning  for 
response  to  accidents  involving  DOD 
controlled  radioactive  materials  in 
transit. 

§351.28  The  Department  of  Commerce. 

(a)  Assist  State  and  local  governments 
in  determining  their  requirements  for 
meteorological  and  hydrological 
services  for  radiological  emergencies 
and  assist  State  and  local  governments 
in  preparing  to  meet  these  requirements. 

ffi)  Assist  FEMA  with  the 
development,  implementation  and 
presentation  of  technical  training  for 
State  and  local  officials  in  the  use  of 
meteorological  information  in 
responding  to  radiological  emergencies. 

(c)  Assist  FEMA  in  the  development 
of  guidance  for  State  and  local 
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governments  on  the  exposure  and 
location  of  emergency  instrumentation 
systems  for  radiation  detection  and 
measurement. 

(d)  The  Federal  Coordinator  for 
Meteorological  Services  and  Supporting 
Research  will,  consistent  with  the 
provisions  of  the  Office  of  Management 
and  Budget  Circular  A-62.  serve  as  the 
coordinating  agent  for  any  multi-agency 
meteorological  aspects  of  assisting  State 
and  local  govmnments  in  their 
radiological  emergency  planning  and 
prepare^ess. 

§351.29  The  Department  of  interior. 

(a)  Assist  State  and  local  governments 
in  assessing  radiological  eflects  on 
natural  resources. 

(b)  Assist  State  and  local  governments 
in  determining  their  requirements  for 
hydrological  services  for  radiological 
emergencies  and  in  preparing  to  meet 
these  requirements. 

(c)  The  Office  of  Water  Data 
Coordination,  U.S.  Geological  Survey, 
consistent  tvith  the  provisions  of  the 
Office  of  Management  and  Budget 
Circular  A-67,  will  serve  as  the 
coordinating  agent  for  any  multi-agency 
hydrological  aspects  of  assisting  State 
and  local  governments  in  radiological 
emergency  plaiming  and  preparedness. 

(d)  Assist  State  and  local  governments 
in  preparing  emergency  plans  in  order 
to  achieve  cooperation  and  coordination 
with  similar  Interior  plans  for  the 


operation  and  management  of  Interior 
facilities  and  lands. 

(e)  Assist  FEMA,  State  and  local 
governments  in  preparing  emergency 
plans  that  reflect  consultation/and 
coordination  with  affected  Indian  tribal 
governments  and  any  plans  they  may 
develop. 

§351.30  The  Department  of  State. 

(a)  Provide  assistance  to  State  and 
local  governments  in  developing  joint 
emergency  plans  or  coordinating  joint 
exercises  with  United  States  border 
countries. 

(b)  Assist  FEMA  and  FRPCC  in 
evaluating  exercises  that  have 
international  implications. 

(c)  Gather  and  make  available  to  the 
FRPCC  information  on  radiological 
emergencies  outside  the  United  States. 

§  351 .31  The  Department  of  Veterans 
Affairs. 

(a)  Assist  State  and  local  governments 
in  addressing  medical,  first-aid  and 
mass  care  planning  and  preparedness 
activities. 

(b)  Assist  FEMA  and  the  FRPCC  in 
providing  guidance  to  State  and  local 
governments  regarding  medical  and 
first-aid  operations. 

§351.32  The  General  Services 
Administration. 

(a)  Assist  FEMA  in  developing 
telecommunications,  planning  and 


preparedness  in  accordance  with  the 
National  Plan  for  telecommunications 
support  during  peacetime  emergencies. 

(b)  Assist  FEh^  in  identifying 
specific  logistical  support  requirements 
for  Federal  response  planning  and 
preparedness. 

§  351 .33  The  National  Communications 
System. 

(a)  Provide  expertise  and  authority  to 
assist  State  and  local  governments  in 
meeting  their  communications  needs. 

(b)  Assist  FEMA  and  the  FRPCC  in 
developing  telecommunications 
planning  and  preparedness  for  Federal 
response  and  recovery  operations. 

§  351 .34  The  National  Aeronautics  and 
Space  Administration. 

(a)  Assist  FEMA  and  the  FRPCC  in 
providing  guidance  to  State  and  local 
governments  and  the  Federal 
Government  on  radiological  issues 
arising  out  of  space  launch  activities 
involving  those  that  employ  radioactive 
materials.  This  assistance  could  include 
emergency  planning  and  preparedness 
functions  related  to  radiological 
monitoring,  emergency  response  and 
launch  vehicle  tracking. 

Dated:  July  26, 1993. 

James  L  Witt, 

Director. 
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Energy 
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Uranium  Enrichment  Decontamination  and 
Decommissioning  Fund;  Procedures  for 
Speciai  Assessment  of  Domestic  Utiiities; 
Final  Rule  and  Proposed  Rule 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  766 

Uranium  Enrichment  Decontamination 
and  Decommieeioning  Fund; 
Procedures  for  Speciai  Assessment  of 
Domestic  Utiiities 

AGENCY:  Office  of  Environmental 
Restoration  and  Waste  Management, 
Department  of  Energy. 

ACTION:  Interim  final  rule  and  request 
for  public  comment. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  Environmental 
Restoration  and  Waste  Management, 
proposes  to  add  a  new  Part  766, 

Uranium  Enrichment  Decontamination 
and  Decommissioning  Fund;  Procedures 
for  Special  Assessment  of  Domestic 
Utilities,  pursuant  to  sections  1801  and 
1802  of  the  Atomic  Energy  Act  of  1954 
(Act),  as  amended.  This  rule  sets  forth 
the  procedures  and  methods  for 
calculating  the  amount  to  be  paid  into 
the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  (Fimd)  by  domestic  utilities.  This 
Fund  is  to  be  used  for  the 
decontamination  and  decommissioning 
(D&D)  of  DOE’S  uranium  enrichment 
facilities  as  specified  in  title  XI  of  the 
Energy  Policy  Act  of  1992  (EPACT),  and 
reimbvirsement  of  lumiium  and  thorium 
licensees  imder  their  Remedial  Action 
Programs  as  specified  in  title  X  of  the 
EPACT.  The  interim  final  rule  covers 
procediues,  interpretations,  and  other 
policies  which  the  Act  does  not  leave  to 
DOE  discretion.  DOE  has  issued  the  rule 
as  an  interim  final  rule  to  allow  for 
public  comment  while  facilitating 
timely  administrative  action  to  comply 
with  the  obligation  to  collect  the  Fiscal 
Year  1993  Special  Assessment  from 
utilities  by  no  later  than  September  30, 
1993. 

DATES:  Efiective  date:  September  1, 

1993. 

Written  comments  must  be  submitted 
to  DOE  on  or  before  September  1, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to:  Ross  Bradley,  U.S. 
Department  of  Energy,  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  Manager,  Mail 
Stop  EM-42, 1000  Independence  Ave., 
SW.,  Washington,  DC,  20585,  (301)  903- 
7646.  All  comments  received  will  be 
available  for  public  review  in  the 
Freedom  of  Information  Public  Reading 
Room,  Monday  through  Friday,  9  a.m.  to 
4  p.m.,  1000  Independence  Avenue., 
Washington,  DC  20585.  (202)  568-6025. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Bradley,  U.S.  Department  of  Energy, 
Uranium  Enrichment  Decontamination 


and  Decommissioning  Fund  Manager, 
Mail  Stop  EM-42, 1000  Independence 
Ave.,  SW.,  Washington,  DC,  20585, 

(301)  903-7646;  Edward  Le  Due,  U.S. 
Department  of  ^ergy.  Office  of  General 
Coimsel,  Mail  Stop  GC-11, 1000 
Independence  Ave.,  SW.,  Washington, 
DC,  20585,  (202)  586-6947;  or  Lawrence 
Leilcen,  U.S.  Department  of  Energy, 
Office  of  General  Coimsel,  Mail  Stop 
GC-31,  lOOO  Independence  Ave.,  SW., 
Washington,  DC,  20585,  (202)  586-6975. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Section  by  Section  Analysis 

A.  Section  766.101  Data  Utilization 

B.  Section  766.102  Calculation 
Methodology 

C  Section  766.103  Special  Assessment 
Invoices 

D.  Section  766.104  Reconciliation  and 
Adjustments 

E.  Section  766.105  Payment  Procedures 

III.  Comment  Procedures 

IV.  Review  Under  Executive  Order  12291 

V.  Review  Under  the  Regulatory  Flexibility 

Act 

VI.  Review  Under  the  Paperwork  Reduction 
Act. 

Vn.  Review  Under  the  National 
Environmental  Policy  Act 
VIII.  Review  Under  Executive  Order  12612 
DC.  Review  Under  Executive  Order  12778 

I.  Background 

Sections  1801  and  1802  were  added  to 
the  Act  by  title  XI  of  the  Energy  Policy 
Act  of  1992  (Pub.  L  No.  102-486,  42 
U.S.C.  2296a).  Section  1801  establishes 
the  Fund  in  the  Treasury  of  the  United 
States.  Subject  to  appropriations, 
amounts  on  deposit  in  me  Fund  are 
available  to  the  Secretary  of  Energy  for 
the  purpose  of  D&D  of  DOE’s  uranium 
enrichment  facilities.  The  Act  requires 
that  amounts  in  the  Fund  be  invested  by 
the  Secretary  of  the  Treasury  in 
obligations  of  the  United  States.  The  Act 
also  requires  the  Secretary  of  the 
Treasury,  after  consultation  with  the 
Secretary  offinergy,  to  annually  report 
to  Congress  on  the  financial  condition 
and  operations  of  the  Fimd. 

Section  1802  provides  that  the  Fimd 
shall  consist  of  annual  deposits  of  $480 
million  per  fiscal  year,  to  be  annually 
adjusted  for  inflation  using  the 
Department  of  Labor’s  Consumer  Price 
Index  for  all-urban  consumers  (CPI-U). 
Deposits  to  the  Fund  are  required  to 
include  a  Special  Assessment  on 
domestic  utilities  (not  to  exceed  $150 
million  per  fiscal  year,  adjusted  for 
inflation  using  the  CPI-U).  Section  1802 
also  authorizes  appropriations  to  be 
deposited  into  the  Fund  in  the  amount 
necessary  to  ensure  that  the  total  annual 
amount  is  deposited.  The  amount 
collected  from  each  domestic  utility  for 
the  Special  Assessment  shall  be  in  the 
same  ratio  to  the  total  amount  to  be 


deposited  in  the  Fund,  for  each  fiscal 
year,  as  the  total  amount  of  separative 
work  vmits  (SWUs)  the  utility  nas 
purchased  ^m  DOE  for  the  purpose  of 
commercial  electricity  generation,  prior 
to  the  date  of  enactment  of  the  Energy 
Policy  Act  of  1992  (October  24, 1992), 
bears  to  the  total  amount  of  SWUs 
purchased  from  DOE  for  all  purposes, 
including  units  purchased  or  produced 
for  defense  purposes,  prior  to  October 
24, 1992. 

Collection  of  the  Special  Assessment 
and  appropriations  to  the  Fund  are 
authorized  as  of  the  date  of  enactment 
of  the  Energy  Policy  Act  of  1992 
(October  24, 1992),  and  shall  continue 
for  a  period  of  the  earlier  of  15  years  or 
when  $2.25  billion  (adjusted  for 
inflation  using  the  CPI-U)  has  been 
collected.  The  Special  Assessment 
levied  on  domestic  utilities  is  deemed 
by  the  Act  to  be  a  necessary  and 
reasonable  ciurent  cost  of  fuel,  fully 
recoverable  in  rates  in  all  jurisdictions 
in  the  same  manner  as  other  utility  fuel 
costs. 

To  implement  sections  1801  and  1802 
of  the  Act,  this  interim  final  rule  adds 
a  new  part  766  to  chapter  in,  title  10  of 
the  Code  of  Federal  Regulations.  This 
new  part  will  initially  consist  of 
procedures  and  interpretive  policies  for 
the  Special  Assessment,  as  well  as 
procedures  for  reconciliation  of  records 
of  SWU  transactions  in  connection  with 
the  calculation  of  the  Special 
Assessment.  Additional  provisions  will 
be  added  to  part  766  after  the 
Department  of  Energy  reviews  public 
comments  on  proposed  substantive 
amendments  which  DOE  is  also 
publishing  today. 

n.  Section-by-Section  Analysis 

Subpart  A  states  the  purpose  and 
applicability  of  part  766  as  well  as 
general  definitions.  Subpart  B  begins 
with  §  766.100,  which  describes  ffie 
scope  of  the  subpart  as  setting  forth  the 
procedures  for  the  Special  Assessment. 

A.  Section  766.101  Data  Utilization 

Section  766.101  identifies  the  records 
upon  which  the  determination  of  the 
SWUs  purchased  for  domestic,  foreign, 
and  defense  purposes  shall  be  based. 
DOE  will  have  these  records  audited  by 
an  independent  accoimting  firm  prior  to 
initial  billing.  These  records  include  all 
SWUs  produced  and  delivered  by  DOE 
(or  DOE’S  predecessor  agencies)  from 
1945  to  October  23, 1992.  These  records 
reflect  initial  production  and  delivery  of 
SWUs,  and  do  not  reflect  subsequent 
transactions  involving  DOE  SWUs  by 
domestic  utilities.  Accordingly,  DOE 
may  use  privately  held,  reliable,  and 
probative  records  of  SWU  transactions 
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with  other  domestic  utilities.  Access  to 
DOE  records  is  suh)ect  to  generally 
applicable  laws  and  regulations 
governing  classified  and  sensitive 
unclassi^d  information  and  materials. 
Requests  for  confidential  treatment  of 
business  records  submitted  to  DOE  are 
subject  to  10  CFR  part  1004.  There  is  no 
apparent  need  for  special  regulations  in 
part  766  regarding  access  to  records. 

B.  Section  766.102  Calculation 
Methodology 

Section  766.102  describes  the  method 
for  calculating  Special  Assessments.  It  is 
largely  interpretive  of  the  formula  in  the 
text  of  the  Act. 

C.  Section  766.103  Special  Assessment 
Invoices 

Section  766.103  addresses  the  billing 
of  the  Special  Assessments.  DOE 
anticipates  issuing  Fiscal  Year  1993 
invoices  in  the  fourth  quarter  with  a 
summary  of  supporting  information 
described  in  paragraph  (b)  of  §  766.103. 
Under  paragraph  (c),  DOE  will  issue 
similar  invoices  in  future  fiscal  years 
and  update  supporting  information  as 
appropriate. 

D.  Section  766.104  Reconciliation  and 
Adjustments 

Section  766.104  outlines  procedures 
that  must  be  followed  by  domestic 
utilities  when  seeking  adjustments  of 
invoices.  DOE  anticipates  that  this 
procedure  will  be  used  most  often  with 
respect  to  the  Fiscal  Year  1993  Special 
Assessment  as  domestic  utilities  present 
records  of  SWU  transactions,  in  the 
nature  of  resales,  for  reconciliation  of 
the  allocation  of  SWUs.  Following 
reconciliation  of  records,  DOE  will 
provide,  in  appropriate  cases,  credits  or 
additional  assessments  against  the 
Special  Assessment  for  the  next  fiscal 
year.  Determinations  under  §  766.104 
will  serve  as  precedents,  and  may  be  the 
basis  for  summary  determinations  for 
repetitious  claims  filed  in  the  years 
following  Fiscal  Year  1993. 

During  the  administrative 
reconciliation  process,  each  domestic 
utility  will  have  the  opportunity  to 
question  the  allocation  of  SWUs  that 
was  the  basis  of  the  Special  Assessment. 
In  most  instances,  documentary 
evidence  of  SWU  transactions,  in  the 
nature  of  resales,  is  in  the  possession  of 
domestic  utilities.  Domestic  utilities 
will  be  responsible  for  raising  the  issue 
of  resales  and  should  be  prepared  to 
respond  to  any  questions  regarding  their 
records  of  resales.  DOE  may  rely  on 
such  records,  if  they  are  reliable  and 
adequately  probative  of  the  transactions 
documented.  DOE  shall  attempt  to 
verify  all  claims  with  corroborating 


documentation  provided  by  purchasing 
utilities.  In  order  to  obtain  corroborating 
evidence,  DOE  may  rely  on  its  subpoena 
authority  pursuant  to  S^ion  161. c  of 
the  Atomic  Energy  Act.  DOE  may  also 
seek  relevant  data  fiom  the  Nuclear 
Regulatory  Commission’s  Nuclear 
Materials  Management  and  Safeguards 
System  (NMMSS).  DOE  may  give  greater 
weight  to  documents  that  were  prepared 
contemporaneously  with  the  purchase 
or  sale  of  SWUs,  although  other 
documentation  will  be  considered. 

The  procedure  of  crediting  the 
accounts  of  domestic  utilities  as  the 
method  for  making  adjustments  as  a 
result  of  reconciliation  of  records  is 
based  on  the  experience  of  DOE  in 
administering  the  Nuclear  Waste  Fund 
under  the  Nuclear  Waste  Policy  Act, 
where  the  procedure  has  proved 
effective  and  equitable  (Sm  10  CFR  part 
961).  Account  Crediting  has  the  virtues 
of  greater  certainty  and  speed  in 
comparison  to  the  alternative,  which 
involves  obtaining  an  appropriation. 
DOE  considered  the  possibility  of 
delaying  the  requirement  to  pay  until 
reconciliation  of  records  is  complete, 
but  rejected  such  a  procedure.  Because 
the  data  regarding  SWU  transactions, 
amounting  to  resales  between  domestic 
utilities  is  so  uncertain,  the  time 
required  to  reconcile  records  in  Fiscal 
Year  1993  may  be  so  lengthy  that  the 
program  could  be  unduly  delayed.  This 
would  frustrate  Congress’s  intentions  to 
establish  the  Fund  expeditiously,  and 
domestic  utilities  would  encounter 
delays  in  obtaining  appropriate  rate 
relief.  DOE  does  not  intend  to  pay 
interest  on  credits  imless  required  by 
statute  or  contract. 

E.  Section  766.105  Payment 
Procedures 

Section  766.105  addresses  the 
procedures  that  shall  be  followed  by 
domestic  utilities  in  payment  of  their 
apportioned  share  of  the  Special 
Assessment.  Wire  transfer  is  identified 
as  the  preferred  method. 

III.  Comment  Procedures 

Interested  persons  are  invited  to 
respond  to  this  rulemaking  by 
submitting  seven  (7)  copies  of  written 
comments,  within  30  days  of  its 
publication,  to  the  address  specified  in 
the  “ADDRESSES”  section  of  ^e 
preamble.  The  comments  and  the 
envelope  in  which  they  are  enclosed 
should  be  clearly  marked  with  the 
designation:  “Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund;  Procedures  for  the  Special 
Assessment  of  Domestic  Utilities.” 

All  comments  received  shall  be 
available  fm  public  inspection  at  the 


Freedom  of  Informatimi  Public  Reading 
Room,  Monday  through  Friday,  9  a.m.  to 
4  p.m.  1000  Independence  Avenue., 
Washington.  DC  20585,  (202)  568-6025. 

Any  information  or  data  considered 
confidential  by  the  person  furnishing  it 
must  be  so  identified.  DOE  reserves  the 
right  to  determine  the  confidential 
status  of  the  information  or  data  and  to 
treat  the  information  or  data  in 
accordance  with  its  determination.  DOE 
procedures  regarding  confidential 
information  are  set  forth  in  10  CFR  part 
1004. 

IV.  Review  Under  Executive  Order 
12291 

Under  Executive  Order  12291, 
agencies  are  required  to  determine 
whether  rules  are  major  rules  as  defined 
in  the  Order.  DOE  has  reviewed  this 
interim  final  rule  and,  after  consultation 
with  the  Office  of  Management  and 
Budget  (OMB),  determined  that  it  is  not 
a  major  rule  because:  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumer,  individual  industries, 
federal,  state,  or  local  government 
agencies  or  geographic  regions;  and,  it 
will  not  have  significant  adverse  efiects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  Skates-based 
enterprises  to  compete  with  foreign 
based  enterprises. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

This  interim  final  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  The  Regulatory 
Flexibility  Act  requires  that  a  regulatory 
flexibility  analysis  be  performed  for  all 
rules  that  are  likely  to  have  “significant 
impact  on  a  substantial  number  of  small 
entities.”  This  regulation  involves  a 
Special  Assessment  against  domestic 
utilities  that  is  considered  a  necessary 
and  reasonable  current  cost  of  fuel,  fully 
recoverable  in  rates  in  all  jurisdictions. 
DOE  therefore  certifies  that  this 
regulation  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities. 

V7.  Review  Under  the  Paperwork 
Reduction  Act 

This  interim  final  rule  imposes  no 
additional  paperwork  burden  on  the 
public. 

VII.  Review  Under  the  National 
Environmental  Policy  Act 
DOE  has  determined  that  this  interim 

final  rule  is  covered  under  the  _ 

Categorical  Exclusion  found  at  10  CFR 
Part  1021  that  applies  to  establishment 
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of  regulatory  procedures.  Accordingly, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VIII.  Review  Under  Executive  Order 
12612 

This  interim  final  rule  does  not  have 
a  substantial  direct  efiect  on  the  states, 
the  relationship  between  the  states  and 
the  federal  Government,  or  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  No  Federalism  assessment 
under  Executive  Order  12612  is 
required. 

IX.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12991  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  afiected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  insure  that  the  regulation 
clearly  specifies  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect, 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 

DOE  certifies  that  today’s  interim  final 
rule  meets  the  requirements  of  sections 
2(a)  and  (b)  of  Executive  Order  12778. 

List  of  Subjects  in  10  CFR  Part  766 

Confidential  business  information, 
Electric  power  rates.  Electric  utilities. 
Nuclear  materials.  Radioactive 
materials,  Reclamation,  Reporting  and 
recordkeeping  requirements.  Uranium, 
Waste  treatment  and  disposal. 

Issued  in  Washington,  DC,  on  this  16th  day 
of  July  1993. 

Thomas  P.  Crumbly 

Assistant  Secretary  for  Environmental 

Restoration  and  Waste  Management. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  HI  of  title  10  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  766,  to  read  as 
follows; 


PART  766-URANIUM  ENRICHMENT 
DECONTAMINATION  AND 
DECOMMISSIONING  FUND; 
PROCEDURES  FOR  SPECIAL 
ASSESSMENT  OF  DOMESTIC 
UTILITIES 

Subpan  A— Ganaral 

Sec. 

766.1  Purpose. 

766.2  Applicability. 

766.3  Definitions. 

Subpart  B— Prooaduraa  for  Special 

Asaasamant 

766.100  Scope. 

766.101  Data  utilization. 

766.102  Calculation  methodology. 

766.103  Special  Assessment  invoices. 

766.104  Reconciliation  and  adjustments. 

766.105  Payment  procedures. 

Authority:  42  U.S.C.  2201,  2297g,  2297g- 
1,  7254. 

Subpart  A — General 
{766.1  Purpoaa. 

The  provisions  of  this  part  establish 
policies  applicable  to  administration  of 
the  Fund  established  by  section  1801  of 
the  Atomic  Energy  Act  of  1954,  as 
amended. 

1766.2  Applicability. 

This  part  applies  to  all  domestic 
utilities  in  the  United  States  that 
purchased  separative  work  units  from 
the  DOE  between  1945  and  October  23, 
1992. 

f  766.3  Definitiona. 

For  the  purposes  of  this  part,  the 
following  terms  shall  be  defined  as 
follows: 

CPI-U  means  the  Consumer  Price 
Index  for  all-urban  consumers 
published  by  the  Department  of  Labor. 

DOE  means  the  United  States 
Department  of  Energy  and  its 
predecessor  agencies. 

Domestic  utility  means  any  utility  in 
the  United  States  that  has  purchased 
SWUs  from  DOE  for  the  purpose  of 
electrical  generation,  during  the  period 
beginning  in  1945  to  October  23, 1992. 

Fund  means  an  account  in  the  U.S. 
Treasury  referred  to  as  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund,  established  by 
section  1801  of  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Oak  Ridge  Operations  Office  means 
the  Oak  Ridge  Operations  Office  of  the 
Department  of  Energy  in  Oak  Ridge, 
Tennessee. 

OHA  means  the  DOE’s  Office  of 
Hearings  and  Appeals. 


Special  Assessment  means  the  special 
assessment  levied  on  domestic  utilities 
for  payments  into  the  Fund. 

SWU  means  a  separative  work  unit, 
the  common  measure  by  which  uranium 
enrichment  services  are  sold. 

TESS  means  the  Toll  Enrichment 
Services  System,  which  is  the  database 
that  tracks  uranium  enrichment  services 
transactions  of  the  DOE  Oak  Ridge, 
Tennessee  Operations  Office.  TESS 
serves  four  primary  functions:  planning, 
toll  transaction  processing,  customer 
invoicing  and  historical  tracking  of 
SWU  deliveries. 

Subpart  B — Procedures  for  Special 
Aaeessinent 

1766.100  Scope. 

This  subpart  sets  forth  the  procedures 
for  the  Special  Assessment  of  domestic 
utilities  for  funds  to  be  deposited  in  the 
Fund. 

{766.101  Data  utilization. 

DOE  shall  use  the  records  from  the 
Toll  Enrichment  Services  System 
(TESS)  and  other  records  maintained  by 
the  Oak  Ridge  Operations  Office  in 
order  to  determine  the  total  SWUs 
purchased  from  DOE  for  all  purposes. 
DOE  shall  use  records  from  TESS, 
relevant  records  of  domestic  utilities, 
and  such  other  information  as  DOE 
deems  to  be  reliable  and  probative  in 
determining  the  number  of  SWUs  that 
were  purchased  by  each  utility  prior  to 
OctoW  24, 1992.  A  domestic  utility 
shall  be  considered  to  have  purchased 
an  SWU  from  DOE  if  the  SWU  was 
produced  by  DOE  but  purchased  by  the 
domestic  utility  from  another  source. 
DOE  shall  consider  a  purchase  to  have 
occurred  upon  the  delivery  of  an  SWU 
to  the  domestic  utility  purchasing  the 
SWU.  A  domestic  utility  shall  not  be 
considered  to  have  pur^ased  an  SWU 
from  IX)E  if  the  SWU  was  purchased  by 
the  domestic  utility  but  subsequently 
sold  to  another  source. 

{  766.1 02  Calculation  Methodology. 

(a)  Calculation  of  Domestic  Utilities’ 
Annual  Assessment  Ratio  to  the  Fund. 
Domestic  utilities  shall  be  assessed 
annually  for  their  share  of  the  Fund. 

The  amount  of  the  assessment  shall  be 
determined  by  the  ratio  of  SWUs 
produced  by  DOE  and  purchased  by 
domestic  utilities  prior  to  October  24, 
1992,  to  the  total  number  of  SWUs 
produced  and  purchased  from  DOE  for 
all  purposes  (including  SWUs  produced 
for  defense  purposes).  This  ratio  is 
expressed  by  the  following  hypothetical 
example: 
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SWUs  purchased  by  all  domestic  utilities 

Total  SWUs 
produced— ail 
purposes 

Special  as¬ 
sessment  ratio 

12345  . 

.  +  45678 

=  .27 

(b)  Calculation  of  the  Baseline  Total  Annual  Special  Assessment  for  Domestic  Utilities.  The  Special  Assessment 
(SA)  ratio  calculated  in  paragraph  (a)  of  this  section  shall  he  multiplied  hy  $480  million,  yielding  the  total  amount 
of  the  annual  Special  Assessment  as  of  October  1992.  In  the  event  that  this  amount  is  in  excess  of  $150  million, 
the  annual  Special  Assessment  shall  be  capped  at  $150  million.  The  baseline  total  annual  Special  Assessment  is  determined 
as  shown  in  the  following  hypothetical  example; 


Total  fund 


SA  ratio 


Anrxial  special 
.  assessment 


$480,000,000 


X  0.27  =  $129,600,000 


(c)  Calculation  of  Baseline  Special  Assessment  per  Utility.  The  ratio  of  the  total  number  of  SWUs  purchased  by 
an  individual  domestic  utility  for  electrical  generation,  to  the  total  number  of  SWUs  purchased  by  all  domestic  utilities 
for  electrical  generation:  multiplied  by  the  Special  Assessment  calculated  in  paragraph  (b)  of  this  section,  determines 
an  individual  utility’s  share  of  the  baseline  total  annual  Special  Assessment.  A  hypothetical  example  of  such  a  calculation 
follows: 


Single  utility  SWUs 

All  utility 

SWUs 

Individual  util¬ 
ity  assessment 

300  . . 

. 

12345  = 

.02  X  $129,600,000 

$2,592,000 

(d)  Calculation  of  Inflation  Adjustment  After  October  24,  1992.  The  Special  Assessment  billed  to  domestic  utilities 
shall  be  adjusted  for  inflation  each  year  using  the  most  recently  published  monthly  CPI*U  data  and  the  CPI-U  for 
October  1992.  A  hypothetical  example  of  such  a  calculation  follows: 


CPI-U  (Mar  93) 

CPI-U  (Oct  92) 

A(j$ustment 

rr^ptier 

150 . . . 

.  +  141.8 

=  1.06 

Utility  assessment 

Adjustment 

multiplier 

Adjusted  utility 
assessment 

$2,592,000 . 

.  X  1.06 

«  $2,747,520 

S  766.103  Special  aaeasament  invoioeo 

(a)  DOE  shall  issue  annually  a  Special 
Assessment  invoice  to  each  domestic 
utility.  In  each  Special  Assessment 
invoice,  DOE  shall  require  payment,  on 
or  before  30  days  from  the  date  of  each 
invoice,  of  that  utility’s  prorated  share 
of  the  total  baseline  Special  Assessment 
as  adjusted  for  inflation  using  the  most 
recently  published  monthly  CPI-U  data. 

(b)  DOE  shall  enclose  with  the  Fiscal 
Year  1993  Special  Assessment  invoice  a 
sealed,  business  confidential,  summary 
SWU  transaction  statement  including: 

(1)  TESS  information  which 
documents  the  basis  of  the  utility’s 
assessment; 

(2)  A  list  of  domestic  utilities  subject 
to  the  Special  Assessment: 

(3)  The  total  number  of  SWUs 
purchased  by  all  domestic  utilities  for 
all  purposes  prior  to  October  24, 1992. 

(4)  liie  total  number  of  SWUs 
purchased  for  all  purposes  prior  to 
October  24, 1992,  including  SWUs 
purchased  or  produced  for  defense 
purposes;  and 


(5)  Such  other  information  as  may  be 
/  appropriate. 

(c)  With  regard  to  any  fiscal  year  after 
Fiscal  Year  1993,  DOE  shall  enclose  a 
summary  SWU  transaction  statement 
with  Spedal  Assessment  invoices 
which  includes  any  significant  updated 
information  under  paragraph  (b)  of  this 
section. 

§766.104  Reconciliation  and  adjustments. 

(a)  A  domestic  utility  that  wishes  to 
request  an  adjustment  has  30  days  from 
the  date  of  a  Special  Assessment  invoice 
to  file  a  notice  requesting  an  adjustment. 
Such  notice  shall  include  an 
explanation  of  the  basis  for  the 
adjustment  and  any  supporting 
documents,  and  may  include  a  request 
for  a  meeting  with  DOE  to  discuss  its 
invoice.  Such  notice  shall  be  filed  at  the 
address  set  forth  in  the  Special 
Assessment  invoice,  and  filing  of  the 
notice  is  complete  only  upon  receipt  by 
DOE.  In  no  event  should  the  filing  of  a 
notice  for  an  adjustment  stay  the 
obligation  to  pay. 


(b)  DOE  may  request  additional 
information. 

(c)  After  its  review  of  any  notice 
submitted  under  paragraph  (a)  of  this 
section  and  other  relevant  information, 
and  after  making  any  necessary 
adjustment  to  its  records  in  light  of 
reliable  and  adequately  probative 
records  submitted  by  a  domestic  utility, 
DOE  shall  make  a  vmtten  determination 
granting  or  denying  the  requested 
adjustment  and.  if  appropriate,  may 
provide  for  a  credit  against  the  Special 
Assessment  invoice  for  the  next  fiscal 
7ear. 

§  766.1 OS  Payment  procedurea. 

DOE  shall  specify  payment  details 
and  instructions  in  all  Special 
Assessment  invoices.  The  preferred 
method  of  payment  is  wire  transfer  to  an 
account  for  the  Fund  in  the  Department 
of  the  Treasury. 
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DEPARTMENT  OF  ENERGY 
10CFR  Part  766 

Uranium  Enrichment  Decontamination 
and  Decommiaaioning  Fund; 

Procedurea  for  Speciai  Aaaeaament  of 
Domestic  Utiiities 

AGENCY:  Office  of  Environmental 
Restoration  and  Waste  Management, 
Department  of  Energy. 

ACnON:  Notice  of  proposed  rulemaking, 
public  hearing,  and  request  for  public 
comment. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  Environmental 
Restoration  and  Waste  Management, 
proposes  to  amend  Part  766,  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund;  Procedures  for 
Special  Assessment  of  Domestic 
Utilities.  Part  766,  which  is  being 
established  by  a  separate  interim  final 
rule  published  simultaneously  with  this 
proposed  rule,  implements  sections 
1801  and  1802  of  the  Atomic  Energy  Act 
of  1954  (Act),  as  amended  by  the  ^ergy 
Policy  Act  of  1992.  The  Act  creates  the 
Uranium  Enrichment  Decontamination 
and  Decommissioning  Fxmd  (Fund),  and 
provides  for  a  Special  Assessment  of 
domestic  utilities  for  payment  into  the 
Fund.  DOE  plans  to  submit  invoices 
subsequent  to  Fiscal  Year  1993,  at  the 
beginning  of  each  fiscal  year,  to  each 
domestic  utility  for  its  respective  share 
of  the  Special  Assessment  to  the  Fund. 
Fiscal  Year  1994  invoicing  will  be 
postponed  two  quarters  to  accommodate 
the  reconciliation  of  records.  This 
proposed  rule  would  expand  the  interim 
final  rule  by  adding  new  sections 
addressing  substantive  matters  left  by 
the  Act  to  DOE  discretion,  such  as  a 
required  method  of  payment,  late 
payment  fees,  and  administrative 
appeals. 

DATES:  Written  comments  must  be 
submitted  to  DOE  on  or  before 
September  1, 1993.  EKDE  has  scheduled 
a  public  hearing  beginning  at  9  a.m.,  on 
Thursday,  August  19. 1993. 

ADDRESSES:  Comments  and  requests  to 
attend  the  hearing  in  Germantovm, 
Maryland,  in  the  main  auditorium, 
should  be  addressed  to:  Ross  Bradley. 
U.S.  Department  of  Energy,  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  Manager,  Mail 
Stop  EM-42, 1000  Independence  Ave., 
SW..  Washington.  DC,  20585,  (301)  903- 
7646.  All  comments  received  will  be 
available  for  public  review  in  the 
Freedom  of  Information  Public  Reading 
Room,  Monday  through  Friday,  9  a.m.  to 
4  p.m.  1000  Independence  Avenue.. 
Washington,  DC  20585,  (202)  568-6025. 


FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Bradley,  U.S.  Department  of  Energy. 
Uranium  Enrichment  Decontamination 
and  Decommissioning  Fimd  Manager. 
Mail  Stop  EM-42, 1000  Independence 
Ave.,  SW.,  Washington,  DC,  20585, 

(301)  903-7646;  Edward  Le  Due,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel.  Mail  Stop  GC^ll,  1000 
Independence  Ave.,  SW.,  Washington, 

DC,  20585,  (202)  586-6947;  or  Lawrence 
Leiken,  U.S.  Department  of  Energy, 

Office  of  General  Counsel,  Mail  Stop 
GC-31, 1000  Independence  Ave.,  SW., 
Washington,  DC.  20585,  (202)  586-6975. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Analysis  of  Proposed  Amendments 

A.  Section  766.104  Reconciliation  and 
Adjustments 

B.  Se^ion  766.105  Payment  Procedures 
C  Section  766.106  Late  Payment  Fees 

III.  Opportunity  for  Public  Comment 

A.  Written  Comments 

B.  Public  Hearing  Procedures 

IV.  Review  Under  ^ecutive  Order  12291 

V.  Review  Under  the  Regulatory  Flexibility 

Act 

VI.  Review  Under  the  Paperwork  Reduction 

Act 

VII.  Review  Under  the  National 
Environmental  Policy  Act 

VIII.  Review  Under  Executive  Order  12612 

IX.  Review  Under  Executive  Order  12778 

I.  Background 

Section  1801  of  the  Act,  42  U.S.C. 
2297g,  requires  DOE  to  establish  emd 
administer  the  Fund  for  the  purpose  of 
decontamination  and  decommissioning 
of  DOE’S  uranium  enrichment  facilities. 
The  Fund  is  required  to  be  invested  by 
the  Secretary  of  the  Treasury  in 
obligations  of  the  United  States.  The 
Secretary  of  the  Treasury  is  to  report 
annually  to  Congress  on  the  financial 
condition  and  operations  of  the  Fund. 
After  consultation  with  the  Secretary  of 
Energy. 

Se^on  1802  of  the  Act,  42  U.S.C. 
2297g-l.  provides  that  the  Fund  shall 
consist  of  annual  deposits  of  $480 
million  per  fiscal  year  to  be  annually 
adjusted  for  inflation  using  the 
Consumer  Price  Index  for  all-urban 
consumers  (CPI-U).  The  source  of  the 
Fund  shall  be  a  Special  Assessment  on 
domestic  utilities  (not  to  exceed  $150 
million  annually,  adjusted  for  inflation 
using  the  CPI-U)  and,  as  authorized 
under  section  1802,  such  appropriations 
as  are  necessary  to  ensure  that  the  total 
annual  amount  is  deposited.  The 
amount  collected  for  the  Special 
Assessment  shall  be  in  the  same  ratio  to 
the  total  amount  to  be  deposited  in  the 
Fund,  for  each  fiscal  year,  as  the  total 
amount  of  separative  work  imits  (SWUs) 
purchased  from  DOE  by  domestic 
utilities,  prior  to  the  date  of  enactment 


of  the  Energy  Policy  Act  of  1992 
(October  24, 1992),  bears  to  the  total 
amount  of  SWUs  purchased  from  DOE 
for  all  purposes,  including  units 
purchased  or  produced  for  defense 
purposes,  prior  to  October  24, 1992. 

Collection  of  the  Special  Assessment 
and  appropriations  to  the  Fund  are 
authorized  as  of  the  date  of  enactment 
of  the  Energy  Policy  Act  of  1992 
(October  24, 1992),  and  shall  continue 
for  a  period  of  the  earlier  of  15  years  or 
when  $2.25  billion  (adjusted  for 
inflation  using  the  CPI-U)  has  been 
collected.  The  Special  Assessment 
levied  on  domestic  utilities  is  deemed 
by  the  Act  to  be  a  necessary  and 
reasonable  ciurent  cost  of  Kiel  and  fully 
recoverable  in  rates  in  all  jurisdictions 
in  the  same  manner  as  other  utility  fuel 
costs. 

This  proposed  rule  would  amend, 
title  10,  part  766  of  the  Code  of  Federal 
Regulations,  by  amending  §  766.104 
“Reconciliation  and  Adjustments”,  and 
§  766.105,  “Payment  Procedures”,  and 
by  adding  §  766.106,  “Late  Payment 
Fees”. 

n.  Analysis  of  Proposed  Amendments 

As  set  forth  below,  the  purpose  of  this 
proposed  rule  is  to  amend  Part  766, 
“Uranium  Enrichment  Decontamination 
and  Decommissioning  Fund;  Procedures 
for  Special  Assessment  of  Domestic 
Utilities”,  by  adding  substantive 
policies  regarding  a  right  of 
administrative  appeal,  wire  transfers, 
and  late  payment  charges. 

A.  Section  766.104  Reconciliation  and 
Adjustments 

Section  766.104  would  be  amended  to 
provide  for  a  right  for  domestic  utilities 
to  appeal  administratively  an  adverse 
determination  by  DOE  on  a  challenge  to 
a  Special  Assessment.  Appeals  would 
be  filed  with  the  Office  of  Hearings  and 
Appeals  (OHA),  a  quasi-judicial  body 
that  reports  to  the  Secretary  of  Energy. 
The  OHA  is  responsible  for  conducting 
many  of  the  informal  adjudicative 
proceedings  of  DOE  involving 
separation  of  functions.  DOE  chose 
OHA  to  conduct  the  appeals  process 
because  of  its  expertise  in  developing 
administrative  records  regarding 
economic  issues.  In  connection  with 
these  duties,  OHA  holds  hearings, 
receives  evidence,  develops  a  record, 
and  issues  a  final  determination,  which 
is  subject  to  review  in  federal  courts. 

The  procedures  of  OHA  are  set  forth  in 
10  CFR  part  205,  subpart  H. 

B.  Section  766.105  Payment 
Procedures 

Section  766.105  would  be  amended  to 
require  wire  transfers  as  the  only  means 
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of  payment  of  the  Special  Assessment. 
This  is  the  most  expedient  and  cost 
efficient  method  of  payment  known  to 
DOE.  Domestic  utilities  utilize  this 
method  for  payment  into  the  Nuclear 
Waste  Fund,  which  is  administered  by 
DOE  (See  10  CFR  part  961). 

C.  Section  766.106  Late  Payment  Fees 

A  new  §  766.106  would  set  forth  the 
provisions  that  are  triggered  by  a 
domestic  utility’s  failure  to  submit 
payment  to  the  account  set  up  in  the 
Treasury  by  the  specified  due  date.  The 
late  payment  provisions  proposed  in 
this  section  are  consistent  with  standard 
provisions  contained  in  SWU  purchase 
contracts  between  utilities  and  DOE,  as 
detailed  in  10  CTR  part  763  (Uranium 
Enrichment  Late  Payment  Charges). 

m.  Opportunity  for  Public  Comment 

A.  Written  Comments 

Interested  persons  are  invited  to 
respond  to  this  rulemaking  by 
submitting  seven  (7)  copies  of  written 
comments,  within  30  days  of  its 
publication,  to  the  address  specified  in 
the  "ADDRESSES"  section  of  ^e 
Preamble.  The  comments  and  the 
envelope  in  which  they  are  enclosed 
should  be  clearly  marked  with  the 
designation:  “Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund;  Proposed  Procedures  for  Special 
Assessment  of  Domestic  Utilities." 

All  comments  received  shall  be 
available  for  public  inspection  at  the 
Freedom  of  Information  Public  Reading 
Room,  Monday  through  Friday,  9  a.m.  to 
4  p.m.,  1000  Independence  Avenue, 
Washington,  DC  20585,  (202)  568-6025. 

Any  information  or  data  considered 
confidential  by  the  person  furnishing  it 
must  be  so  identified.  DOE  reserves  the 
right  to  determine  the  confidential 
status  of  the  information  or  data  and  to 
treat  the  information  or  data  in 
accordance  with  its  determination.  DOE 
procedures  regarding  confidential 
information  are  set  forth  in  10  CFR  part 
1004.11. 

B.  Public  Hearing  Procedures 

DOE  will  hold  a  public  hearing  on 
today’s  proposed  regulations  in 
Washington,  DC,  at  the  location  and 
time  indicated  at  the  beginning  of  this 
notice. 

Any  person  who  has  an  interest  in  the 
proposed  regulation  or  who  is  a 
representative  of  a  group  of  a  class  of 
persons  which  has  an  interest  in  them 
may  request  an  opportimity  to  make  an 
oral  presentation.  A  request  to  speak  at 
the  public  hearing  should  be  addressed 
in  the  manner  described  in  the 
"ADDRESSES"  section  at  the  beginning  of 
this  notice. 


The  person  making  the  request  should 
briefly  describe  his  or  her  interest  in  the 
procei^ings  and,  if  appropriate,  state 
why  that  person  is  a  proper 
representative  of  a  group.  The  person 
should  also  provide  a  telephone  number 
where  he  or  she  may  be  reached  during 
the  normal  business  day.  Persons 
scheduled  to  be  heard  at  th^ublic 
hearing  will  be  so  notified.  Iney  should 
bring  seven  (7)  copies  of  their  statement 
to  the  hearing.  In  the  event  any  person 
wishing  to  present  oral  comments 
cannot  meet  this  requirement, 
alternative  arrangements  can  be  made  in 
advance  with  the  information  contact 
identified  at  the  beginning  of  this 
notice. 

DOE  reserves  the  right  to  select 
persons  to  be  heard  at  the  public 
hearing,  to  schedule  their  presentation, 
and  to  establish  procedures  governing 
the  conduct  of  the  hearing.  The  length 
of  each  presentation  will  be  limited  to 
10  minutes.  The  public  hearing  will  be 
a  legislative-type  hearing  conducted  in 
accordance  with  5  U.S.C.  553  and 
section  501  of  the  Department  of  Energy 
Organization  Act,  42  U.S.C.  7191. 

Any  further  procedures  needed  for  the 
proper  conduct  of  the  public  hearing 
may  be  announced  by  the  presiding 
officer.  To  the  extent  that  time  allows, 
the  presiding  official  and  other  DOE 
officials  on  &e  hearing  panel  selected 
by  DOE  to  receive  oral  statements  may 
ask  questions  of  speakers. 

A  transcript  of  the  public  hearing  will 
be  made  by  DOE  and  will  be  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Reading  Room. 
Any  person  may  purchase  a  copy  of  the 
transcript  from  the  hearing  reporter. 

If  DOE  does  not  receive  any  timely 
requests  to  speak,  DOE  reserves  the  right 
to  cancel  the  public  hearing.  In  such  an 
event,  DOE  will  publish  a  notice  of 
cancellation  in  the  Federal  Register. 

rv.  Review  Under  Executive  Order 
12291 

Under  Executive  Order  12291, 
agencies  are  required  to  determine 
whether  rules  are  major  rules  as  defined 
in  the  Order.  DOE  has  reviewed  this 
proposed  rule  and,  after  consultation 
with  the  Office  of  Management  and 
Budget  (OMB),  determined  that  it  is  not 
a  major  rule  because:  It  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumer,  individual  industries, 
federal,  state,  or  local  government 
agencies  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
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enterprises  to  compete  with  foreign 
based  enterprises. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  Regulatory 
Flexibility  Act  requires  that  a  regulatory 
flexibility  analysis  be  performed  for  all 
rules  that  are  likely  to  have  "significant 
impact  on  a  substantial  number  of  small 
entities."  This  regulation  involves  a 
Special  Assessment  against  domestic 
utilities  that  is  considered  a  necessary 
and  reasonable  current  cost  of  fuel,  fully 
recoverable  in  rates  in  all  jurisdictions. 
DOE  therefore  certifies  that  this 
regulation  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Review  Under  the  Paperwork 
Reduction  Act 

This  proposed  rule  imposes  no 
additional  paperwork  burden  on  the 
public. 

Vn.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  determined  that  this 
proposed  rule  is  covered  under  the 
Categorical  Exclusion  codified  at  10 
CFR  part  1021  that  applies  to 
establishment  of  regulatory  procediues. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

vm.  Review  Under  Executive  Order 
12612 

This  proposed  rule  does  not  have  a 
substantial  direct  effect  on  the  States, 
the  relationship  between  the  states  and 
the  federal  government,  or  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  No  Federalism  assessment 
imder  Executive  Order  12612  is 
required. 

IX.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12991  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  aff^ed 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  insure  that  the  regulation 
clearly  specifies  any  preemptive  effect. 
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effect  on  exisdng  federal  law  or 
regulation,  and  retroacthre  efiect, 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings,  and  defines  key  terms. 

DOE  certifies  that  today's  proposed  rule 
meets  the  requirements  of  sections  2(a) 
and  (b)  of  Executive  Order  12778. 

List  of  Sidrjecis  In  10  CFRPart  768 

Confidential  Business  Informatirm, 
Electric  Povrer  Rates,  Electric  Utilities, 
Nuclear  Materials.  Radioactive 
Materials,  Reclamaticm,  Reporting  ft 
Recordkeeping  Requireonents,  Uranium, 
Waste  Treatment  ft  Disposal. 

Issued  in  Washington,  D.C,  on  this  16th 
day  of  July  1993 
Thomas  P.  Gnimbiy, 

Assistant  SecntaryforEnviroaMnental 
Restoration  and  Waste  Management 

For  the  reasons  set  out  in  the 
preamble,  part  766  of  title  10,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

PART  766— URANIUM  ENRICHMENT 
DECONTAMINATION  AND 
DECOMMISSIONINQ  FUND; 
PROCEDURES  FOR  THE  SPECIAL 
ASSESSMENT  OF  DOMESTIC 
UnUTIES 

1.  The  auUuNity  citation  for  part  766 
continues  to  read  as  follovrs: 

Authority:  42  USC.  2201,  2297g.  2297g-1, 
7254. 


2.  Section  766.104  is  amended  by 
revising  the  section  beading  and  adding 
a  new  paragraph  (d)  to  read  as  follows: 

1766.104  Reconclllstton,  odjustmonts,  and 

•  •  II  *  * 

(d)  Any  domestic  utility  that  wishes 
to  dispute  a  written  determination 
under  paragraph  (c)  of  this  section  shall 
have  the  ri^t  to  file  an  appeal  with  the 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  ^ergy,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585.  Except  for  the 
Fiscal  Year  1993  Special  Assessment, 
any  appeal  must  be  filed  on  or  before  30 
days  firom  the  date  of  the  written 
determination  and  should  contain 
informatimr  of  the  type  described  in  10 
CFR  part  205,  subpart  H.  With  regard  to 
a  written  determination  under 
paragraph  (c)  of  this  section  concerning 
a  Fiscal  Year  1993  Special  Assessment, 
a  domestic  utility  must  file  an  appeal  on 
or  before  30  days  from  the  effective  date 
of  this  paragraph  or  from  the  date  of 
such  written  determination,  whichever 
is  later.  The  decision  of  the  Office  of 
Hearings  and  Appeals  shall  be  the  final 
decision  of  the  Department. 

3.  Section  766.105  is  revised  to  read 
as  follows: 

1766.105  Fayroenl  procedurae. 

Consistent  with  instructions  set  forth 

in  the  Special  Assessment  invoice 
requiring  payment  under  $  766.103, 
ea^  domestic  utility  shall  make 
payment  to  the  Fund  by  wire  transfer  to 
the  Department  of  the  Treasury. 


4.  Section  766.106  is  added  as 
follows: 

1766.106  Late  paymanl  fees. 

In  the  case  of  a  late  payment  by  a 
domestic  utility  to  the  Treasury  account 
for  the  Fund,  the  utility  shall  pay 
interest  at  the  per  annum  rate  (365-d8y 
basis)  established  by  DOE  for  general 
application  to  monies  due  DOE  and  not 
received  by  DOE  on  or  before  a 
designated  due  date.  Interest  shall 
accrue  beginning  the  date  of  the 
designated  payment  except  that, 
whenever  the  due  date  falls  on  a 
Saturday.  Sunday,  or  United  States  legal 
holiday,  interest  shall  commence  on  the 
next  day  immediately  following  which 
is  not  a  Saturday,  Sunday,  or  United 
States  legal  holiday.  Late  payment 
provisions  for  the  Special  Assessment  to 
the  Fund  shall  be  based  on  the  Treasury 
Current  Value  of  Funds  Rate  (which  is 
published  annually  by  the  Treasury  and 
used  in  assessing  interest  charges  for 
outstanding  debts  on  claims  owed  to  the 
United  States  Government),  plus  six  (6) 
percent  pro  rata  on  a  daily  basis.  The 
additional  six  (6)  percent  charge  will 
not  go  into  effect  until  five  (5)  business 
days  after  payment  was  originally  due. 
Late  payment  fees  will  be  invoic^ 
immediately  following  receipt  of  the 
annual  assessment.  Late  payment  fees 
will  be  due  30  days  from  the  date  of 
invoice. 

(FR  Doc.  93-18397  Filed  7-29-93;  1:12  pm| 
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Proclamation  6583  of  July  29,  1993 

Death  of  General  Matthew  B.  Ridgway 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

As  a  mark  of  respect  for  the  memory  of  General  Matthew  B.  Ridgway, 
one  of  our  Nation’s  most  venerated  military  leaders,  I  hereby  order,  by 
the  authority  vested  in  me  as  President  of  the  United  States  of  America 
by  section  175  of  title  36  of  the  United  States  Code,  that  on  Friday,  July 
30,  1993,  the  flag  of  the  United  States  shall  be  flown  at  half-staff  upon 
all  public  buildings  and  grounds,  at  all  military  posts  and  naval  stations, 
and  on  all  naval  vessels  of  the  Federal  Government  in  the  District  of  Columbia 
and  throughout  the  United  States  and  its  Territories  and  possessions.  I 
also  direct  that  the  flag  shall  be  flown  at  half-staff  on  the  same  day  at 
all  United  States  embassies,  legations,  consular  offices,  and  other  facilities 
abroad,  including  all  military  facilities  and  naval  vessels  and  stations. 

\  IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  ffie  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


Editorial  note:  For  the  President’s  statement  on  the  death  of  General  Ridgway,  see  issue 
30  of  the  Weekly  Compilation  of  Presidential  Documents. 
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CFR  CHECKUST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weeWy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checkfist  of  current  CFR  voiuntes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  anrxial  rate  for  subscription  to  all  revised  volumes  is  $775.00 
domestic,  $193.75  additional  for  foreign  mailing. 

Mail  orders  to  the  SuperinterKlent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  ^1  orders  must  be 
accompanied  by  remWance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  ClWge  oixiers  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


TWe 

Stock  Number 

Price 

Revision  Date 

1, 2  (2  Reserved) . . 

,..(869-019-00001-1) .... 

..  $15.00 

Jon.  1, 1993 

3  (1992  Compilation 
and  Ports  100  and 
101) . 

..(869-019-00002-0).... 

..  17.00 

Uon.  1, 1993 

4 . 

..  (869-019-000034) .... 

5.50 

Jon.  1, 1993 

5  Parts: 

1-699  . 

..  (869-019-000044) .... 

..  21.00 

Jon.  1, 1993 

700-1199  . 

..  (869-019-000054) .... 

..  17.00 

Jan.  1, 1993 

1200-End,  6  (6 
Reserved) . 

..(869-019-00006-2) .... 

..  21.00 

Jan.  1, 1993 

7  Parts: 

0-26 . 

..  (869419-00007-1) .... 

..  20.00 

Jaa  1, 1993 

2745  . 

..  (869419-0000^  .... 

..  13.00 

Jon.  1, 1993 

46-51  . 

..  (869419-00009-7) .... 

..  20J)0 

Jan.  1, 1993 

52  . 

..  (869419-00010-1) .... 

..  28.00 

Jon.  1, 1993 

53-209  . 

..  (86941940011-9) .... 

..  21J)0 

Jan.  1, 1993 

210-299  . 

..  (869419-00012-7) .... 

..  30.00 

Joa  1, 1993 

300-399  . 

..  (869419-000134) .... 

..  15.00 

Jon.  1, 1993 

400499 . 

..  (869419-00014-3) .... 

..  17.00 

Jon.  1, 1993 

700499 . 

..  (869419-00015-1) .... 

..  21.00 

Jan.  1, 1993 

900-999  . . 

..  (869419-00016-0) .... 

..  33.00 

Jon.  1, 1993 

1000-1059  . 

..(869419-000174).... 

..  20.00 

Jon.  1, 1993 

1060-1119  . . . 

..  (869419-000184) .... 

..  13.00 

Jon.  1, 1993 

1120-1199  . 

..  (869419-000194) .... 

..  11.00 

Jon.  1, 1993 

1200-1499  . 

..  (869419-000204) .... 

..  27.00 

Jon.  1, 1993 

1500-1899  . 

..  (869419-000214) .... 

..  17.00 

Jan.  1, 1993 

1900-1939  . 

..  (869419-000224)  .... 

..  13.00 

Joa  1, 1993 

1940-1949  . . 

..  (869419-00023-2) .... 

..  27.00 

Jon.  1, 1993 

1950-1999  . 

..  (869419-00024-1) .... 

..  32.00 

Joa  1, 1993 

2000-End . 

..  (86941940025-9) 

1200 

Jan.  1, 1993 
Jon.  1, 1993 

8 . 

..  (869419-00026-7) .... 

..  20.00 

9  Parts: 

1-199  . 

..  (86941940027-5) .... 

..  27.00 

Jan.  1, 1993 

200-End  . 

..  (869419-00028-3) .... 

..  21.00 

Jon.  1, 1993 

10  Parts: 

0-50 . 

..  (869419-00029-1) .... 

..  29.00 

Jon.  1, 1993 

51-199  . 

..  (869419-000304) .... 

..  21.00 

Jan.  1, 1993 

200-399  . 

..  (869419-00031-3) .... 

..  15.00 

Jon.  1, 1993 

400499 . . 

..  (869419-00032-1) .... 

..  20.00 

Joa  1, 1993 

500-End  . . 

..  (869419-00033-0) .... 

..  33.00 

Jan.  1, 1993 

11  . . 

..  (869419-000344) .... 

..  13.00 

Jon.  1, 1993 

12  Parts: 

1-199  . . 

...  (869419-000354) .... 

..  11.00 

Jon.  1, 1993 

200-219  . 

...  (869419400364) .... 

..  15.00 

Jon.  1, 1993 

220-299  . . 

...  (869419-00037-2) .... 

..  26.00 

Jon.  1, 1993 

300499  . 

...  (869419-00038-1) .... 

..  21.00 

Joa  1, 1993 

500499  . 

...  (869419-00039-9) .... 

..  19.00 

Joa  1, 1993 

600-End  . 

...  (869419-00040-2) .... 

..  28.00 

Jon.  1, 1993 

13  . 

...  (869419-00041-1) .... 

..  28.00 

Jan.  1, 1993 

Title  Stock  Number  Price  Revision  Oete 

14  Parts: 

1-59  . (869-019-00042-9) .  29.00  Jon.  1. 1993 

60-139 . (869-019-00043-7) .  26.00  Jon.  1,  1993 

140-199  . (869-019-00044-5) ......  12.00  Jon.  1,  1993 

200-1 199  . (869^19-00045-3) .  22.00  Jon.  1, 1993 

120(Knd . (869-019-00045-1) .  16.00  Jon.  1,  1993 

15  Parts: 

0-299  . (869-019-00047-0) .  14.00  Jon.  1. 1993 

300-799  . (869-019-00048-8) ......  25.00  Jon.  1,  1993 

800-£nd  . (869-019^)0049-6) .  19.00  Jon.  1, 1993 

16  Parts: 

0-149  . (869-019-00050-0) .  7.00  Jon.  1, 1993 

150-999  . (869-019-00051-8) .  17.00  Joa  1, 1993 

1000-Cnd . (869-019-00052-6) .  24.00  Jon.  1, 1993 

17  Psrts: 

1-199  . (869-019-00054-2) .  18.00  Apr.  1,  1993 

200-239  . (869-017-00055-8) .  17.00  Apr.  1,  1992 

240-End  . (869-017-00056-6) .  24.00  Apr.  1, 1992 

18  Parts: 

1-149  . (869-017-00057-4) .  16.00  Apr.  1, 1992 

150-279  . (869-01900058-5) .  19.00  Apr.  1, 1993 

280-399  . (869-019-00059-3) ......  15.00  Apr.  1,  1993 

400-End  . (869-019-00065-7) .  lOOO  Apr.  1,  1993 

19  Parts: 

1-199  . . (869019-00061-5) .  35.00  Apr.  1,  1993 

200-End  . (869-019-00062-3) .  11.00  Apr.  1,  1993 

20  Parts: 

1-399  . (869019-00063-1) .  19.00  Apr.  1, 1993 

400499  . (869019-00064-0) ......  31.00  Apr.  1, 1993 

500-End  . ,^(869-019-00065-8) .  30.00  Apr.  1, 1993 

21  Parts: 

1-99  . (869-019-00066-6) .  15.00  Apr.  1,  1993 

100-169  . (869017-00067-1) .  14.00  Apr.  1,  1992 

170-199  . (869-01900068-2) .  20.00  Apr.  1, 1993 

200-299  . (869-019-000691) ......  6.00  Apr.  1,  1993 

300499 . (869-019-000704) .  34.00  Apr.  1,  1993 

500-599  . (869-019-00071-2) .  21.00  Apr.  1, 1993 

600-799  . (869-019-00072-1) ......  8.00  Apr.  1,  1993 

800-1299  . (869-019-00073-9) .  22.00  Apr.  1,  1993 

1300-End . (869-019-00075-7) .  IZOO  Apr.  1,  1993 

22  Parts: 

1- 299  . (869^)19-00075-5) .  30.00  Apr.  1, 1993 

300-End  . (869-019-00076-3) .  22.00  Apr.  1,  1993 

23  . (869-019-00077-1) .  21.00  Apr.  1, 1993 

24  Parts: 

0-199  . (869-017-00078-7) .  34.00  Apr.  1, 1992 

200499  . . (869-017-00079-5) .  32.00  Apr.  1,  1992 

500-699  . (869-019-00080-1) .  17.00  Apr.  1,  1993 

700-1699  . (869-017-00081-7) .  34.00  Apr.  1,  1992 

1700-End . (869-019-00082-8) .  15.00  Apr.  1,  1993 

•25  . (869-019^)0083-6) .  31.00  Apr.  1,  1993 

26  Parts: 

§§  1.0-1-1.60  . (869-019-000844) .  21.00  Apr.  1, 1993 

§§  1.61-1.169 . (869-019-00085-2) .  37.00  Apr.  1,  1993 

§§  1.170-1.300  . (869-019-00084-1) .  23.00  Apr.  1,  1993 

§§  1.301-1.400  . (869-017-00087-6) .  17.00  Apr.  1,  1992 

§§  1.401-1.440  . (869-019-00088-7) .  31.00  Apr.  1, 1993 

•§§  1.441-1.500  . (869-019-00089-5)  .  23.00  Apr.  1,  1993 

§§  1.501-1.640  . (869-019-00090-9) .  20.00  Apr.  1, 1993 

§§  1.641-1.850  . (869-019-00091-7) .  24.00*  Apr.  1,  1993 

•§§1.851-1.907  . (869-019-00092-5) .  27.00  Apr.  1, 1993 

§§  1.908-1.1000  . (869-019-00093-3) .  26.00  Apr.  1, 1993 

§§  1.1001-1.1400  . (869-019-00094-1) .  2200  Apr.  1, 1993 

§§  1.1401-End  . (869-019-00095-0) .  31.00  Apr.  1,  1993 

2- 29  . . (869-01900096-8) .  23.00  Apr.  1,  1993 

39-39  . (869-019-00097-6) .  18.00  Apr.  1,  1993 

4049  . (869-019-000984) .  13.00  Apr.  1,  1993 

50-299 . (869019-00099-2) .  13.00  Apr.  1, 1993 

300499  . . (869017-00100-0) .  23.00  Apr.  1,  1993 

500-599 . (86901900101-8) .  6.00  <Apr.  1,  1990 
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TW*  stock  Number  Prico  Revision  Date  Tltie  Stock  Number  Price  Revision  Date 

600-€nd  . (869-01WX)102-6) 8.00  -Apr.  1,1993  1, 1-11  to  Appendix,  2  (2  Reserved) .  13.00  » July  1, 1984 


27  Parts: 


1-199  . 

(86W)17-00102-3) . 

.  34.00 

Apr.  1,  1992 

200-End  . 

(869-019-00104-2) . 

.  11.00 

5Apr.  1,  1991 

28 . 

(869-017-001044)) . 

.  37.00 

July  1.  1992 

29  Parte: 

0-99 . 

(869-017-00105-8) . 

.  19.00 

July  1,  1992 

100-499  . 

(869-013-00106-6) . 

9.00 

July  1,  1992 

500-899  . 

(869-0174)0107-4) . 

.  32.00 

July  1,  1992 

900-1899  . 

(869-017-00106-2) . 

.  16.00 

July  1,  1992 

1900-1910  (§§1901.1  to 
1910.999) . 

(869-017-00109-1) . 

.  29.00 

July  1,  1992 

1910  (§§1910.1000  to 
end) . 

(8694)17-00110-4) . 

.  16.00 

July  1,  1992 

1911-1925  . . . 

(869-0174)0111-2) . 

9.00 

‘July  1,  1989 

1926  . 

(8694)17-00112-1) . 

.  14.00 

July  1,  1992 

1927-End . 

(8694)17-00113-9) . 

.  30.00 

July  1,  1992 

30  Parte: 

1-199  . 

(869-017-00114-7) . 

.  25.00 

July  1,  1992 

200-699  . 

(869-0174)0115-5) . 

.  19.00 

July  1,  1992 

700-End  . 

,(869-017-00116-3) . 

.  25.00 

July  1, 1992 

31  Parte: 

0-199  . 

(869-017-00117-1) . 

.  17.00 

July  1,  1992 

200-End  . 

(869-0174)01184)) . 

.  25.00 

July  1,  1992 

32  Parte: 

1-39,  Vol.  1 . 

..  15.00 

2July  1,  1984 

1-39,  Vol.  II . 

..  19.00 

ajuly  1,  1984 

1-39,  Vd.  Ill . 

..  18.00 

2July  1,  1984 

1-189  . 

(869-017-00119-8) . 

.  30.00 

July  1, 1992 

190-399  . 

(8694)17-00120-1) . 

.  33.00 

July  1, 1992 

400-629  . 

(869-017-00121-0)  . 

.  29.00 

July  1,  1992 

630-699  . 

(8694)17-00122-8) . 

.  14.00 

'July  1,  1991 

700-799  . 

(869-017-00123-6)  . 

.  20.00 

July  1,  1992 

80(Hnd  . 

(869-017-001244) . 

.  20.00 

July  1,  1992 

33  Parte: 

1-124  . 

.  (869-017-00125-2) . 

..  18.00 

July  1,  1992 

125-199  . 

.(869-017-00126-1) . 

..  21.00 

July  1,  1992 

200-End  . 

.  (8694)17-00127-9) . 

..  23.00 

July  1, 1992 

34  Parte: 

1-299  . 

.(869-017-00126-7) . 

..  27.00 

July  1,  1992 

300-399  . 

.  (869-017-00129-5) . 

19.00 

July  1,  1992 

400-End  . 

.(869-0174)0130-9) . 

..  32.00 

July  1, 1992 

35  . 

.  (869-017-00131-7) . 

..  12.00 

July  1,  1992 

36  Parte: 

1-199  . 

.  (8694)17-00132-5) . 

,.  15.00 

July  1,  1992 

200-End  . 

.  (8694)17-00133-3) . 

..  32.00 

July  1, 1992 

37  . 

.  (869-017-00134-1) . 

..  17.00 

July  1,  1992 

38  Parte: 

0-17  . 

.  (869-017-001354)) . 

..  28.00 

Sept  1,  1992 

18-End  . 

.  (869-017-00136-8) . 

..  28.00 

Sept.  1,  1992 

39  . 

.  (869-017-00137-6) . 

..  16.00 

July  1,  1992 

40  Parte: 

1-51  . 

.  (8694)174)0138-4) .... 

.  31.00 

July  1,  1992 

52  . 

.  (869-0174)0139-2) .... 

.  33.00 

July  1, 1992 

53-60  . 

.  (869017-00140-6)  .... 

.  36.00 

July  1,  1992 

61-80  . 

.  (869017-0014M)  .... 

.  16.00 

July  1, 1992 

81-85  . 

.  (869017-00142-2)  .... 

.  17.00 

July  1,  1992 

86-99  . 

.  (869017-00143-1) .... 

.  33.00 

July  1,  1992 

100-149  . 

.  (869017-00144-9)  .... 

.  34.00 

July  1,  1992 

150-189  . 

.  (869017-00145-7)  .... 

.  21.00 

July  1,  1992 

190-259  . 

.  (8690174)0146-5) .... 

.  16.00 

July  1,  1992 

260-299  . 

.  (869017-00147-3)  .... 

.  36.00 

July  1,  1992 

300-399  . 

.  (86901700148-1) .... 

.  15.00 

July  1,  1992 

400-494 

.  (869017-001490)  .... 

.  26.00 

July  1, 1992 

425-699  . 

.  (869017-00150-3) .... 

.  26.00 

July  i;  1992 

700-789  . 

.  (86901700151-1) .... 

.  23J)0 

July  1, 1992 

790-End  . 

.  (869017-00152-0) .... 

.  25.00 

July  1, 1992 

41  Chapters: 

1, 1-1  to  1-10 . 

...  13.00 

3  July  1, 1984 

3-6  .  14.00  3Juiy  1,  1984 

7  . , .  6.00  sjuly  1,  1984 

8  .  4.50  sjuly  1,  1984 

9  .  13.00  JJuly  1. 1984 

10-17 .  9.50  3July  1.  1984 

18,  Vd.  I,  Ports  1-5  .  13.00  » July  1,  1984 

18,  Vol.  II,  Ports  6-19 .  13.00  » July  1, 1984 

18,  Vol.  Ill,  Ports  20-52  .  13.00  sjuly  1,  1984 

19- 100  .  13.00  3July  1,  1984 

1-100  . (869-017-00153-8) .  9.50  July  1, 1992 

101  . (869-017-00154^) .  28.00  July  1,  1992 

102-200  . (869-017-00156-4) .  11.00  'July  1,  1991 

201-End  . (869-017-00156-2) .  11.00  July  1,  1992 

42  Parts: 

1-399  . (869-017-00157-1) .  23.00  Oct.  1,  1992 

400-429  . (869-017-00158-9) .  23.00  Oct.  1,  1992 

430-End  . (869-017-00159-7) .  31.00  Oct.  1, 1992 

43  Parts: 

1-999  . (869-017-00160-1) .  22.00  Oct.  1,  1992 

1000-3999  . (869-017-00161-9) .  30.00  Oct.  1,  1992 

4000-End . (8694)17-00162-7) .  13.00  Oct.  1, 1992 

44  . (869-017-00163-5) .  26.00  Oct.  1,  1992 

45  Parts: 

1-199  . (869-017-00164-3) .  20.00  Oct.  1,  1992 

200-499  . (869-017-00165-1) .  14.00  Oct.  1,  1992 

500-1199  . (869-017-00166-0) .  30.00  Oct.  1,  1992 

1200-End . (869-017-00167-8) .  20.00  Oct.  1,  1992 

46  Parts: 

1-40  . (869-017-00168-6) .  17.00  Oct.  1,  1992 

41-69  . (869-017-00169-4) .  16.00  Oct.  1,  1992 

70-89  . (869-017-00170-8) .  8.00  Oct.  1,  1992 

98-139 . (869-017-00171-6) .  14.00  Oct.  1,  1992 

148-155  . (869-017-00172-4) .  12.00  Oct.  1,  1992 

156-165  . (869-017-00173-2) .  14.00  «Oct.  1,  1991 

166-199  . (869-017-00174-1) .  17.00  Oct.  1,  1992 

200-499  . . (869-017-00175-9) .  22.00  Oct.  1,  1992 

500-End  . (869-017-00176-7) .  14.00  Oct.  1,  1992 

47  Parte: 

0-19  . (869-017-00177-5) .  22.00  Oct.  1,  1992 

20- 39  . (869-017-00178-3) .  22.00  Oct.  1,  1992 

40-69  . (869-017-00179-1) .  12.00  Oct.  1,  1992 

78-79  . (869-017-00180-5) .  21.00  Oct.  1,  1992 

80-End  . (869-017-00181-3) .  24.00  Oct.  1,  1992 

48  Chapters: 

1  (Parts  1-51)  . (869-017-00182-1) .  34.00  Oct.  1,  1992 

1  (Parts  52-99)  . (869-017-00183-0) .  22.00  Oct.  1,  1992 

2  (Parts  201-251). . (869-017-00184-8) .  15.00  Oct.  1,  1992 

2  (Parts  252-299) . (869-017-00185-6) .  12.00  Oct.  1,  1992 

3-6  . (869-017-00186-4) .  22.00  Oct.  1,  1992 

7-14  . (8694)17-00187-2) .  30.00  Oct.  1,  1992 

15-28  . (869-017-00188-1) .  26.00  Oct.  1,  1992 

29-End  . (869-017-00189-9) .  16.00  Oct.  1,  1992 

49  Parte: 

1-99  . (869-017-00190-2) .  22.00  Oct.  1,  1992 

10&-177  . (869-017-00191-1) .  27.00  Oct.  1,  1992 

178-199  . (869-017-00192-9) .  19.00  Oct.  1,  1992 

200-399  . (869-017-00193-7) .  27.00  Oct.  1,  1992 

400-999  . (869-017-00194-5) .  31.00  Oct.  1,  1992 

1000-1199  . (869-017-00195-3) .  19.00  Oct.  1,  1992 

1200-End . (869-017-00196-1) ......  21.00  Oct.  1,  1992 

50  Parte: 

1-199  . (869-017-00197-0) .  23.00  Oct.  1,  1992 

200-599  . (869-017-00198-8) .  20.00  Oct.  1, 1992 

6(MHnd  . (869-017-00199-6) .  20.00  Oct.  1,  1992 

CFR  Index  and  Findings 

Aids . (869-019-00053-4) .  36.00  Jon.  1, 1993 

Complete  1993  CFR  set .  775.00  1993 


MicroFiche  CFR  Edition: 

Complete  set  (one-time  making) 


188.00 


1990 


IV 
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Prlc# 

Revision  Dele 

Cornplele  set  (ofw-tima  maing) - 

.  l86iX) 

1991 

Cornplete  set  (one-time  maing}  . . 

..  )M.OO 

1992 

Subscripison  (moled  os  issued) _ _ 

..  223.00 

1993 

Incividual  copies _  ..  _ 

.  2J0D 

1993 

>  iMauM  me  3  ii  an  annual  cowplalon.  this  votunte  and  ol  pr«^4out 
vdunMt  should  be  retained  oi  a  permanent  reterence  source. 

>  The  July  1,  19S5  edHion  ol  32  CR  tats  1-189  contaim  o  note  only  for 
Ports  1-39  inclusive.  For  Ihe  lul  text  of  the  Defense  Acquisition  RegutaSons 
in  Parts  1-39,  consult  Ihe  three  CFR  volumes  Issued  as  of  July  1, 1984,  conkaning 
those  parts. 

•  The  July  I,  1965  edWon  of  41  CFS  Chapters  1-100  corrtains  o  note  only 
for  Chapters  I  to  49  inclusive.  For  Ihe  Ml  text  of  procuement  regutaHons 
In  Chapters  I  to  49,  consull  the  eleven  CFR  volumes  issued  os  of  July  I, 
1964  containing  those  chapters. 

s  No  amendments  to  this  volume  were  promulgaled  during  the  period  Apr. 
I,  1990  to  Mar.  31,  1993.  The  CFR  volume  issued  AprI  I,  1990,  should  be 
retained. 

•  No  amendments  to  this  volume  were  promulgaled  during  Ihe  period  Apr. 
I,  1991  to  Mar.  31,  1993.  The  CFR  volume  issued  AprI  I,  1991,  should  be 
retained. 

s  No  amendments  to  this  volume  were  promulgated  during  Ihe  period  July 
1, 1969  to  June  30, 1992.  The  CFR  volume  issued  July  1, 1969,  should  be  retained. 

7  No  amendments  to  this  volume  vrere  promulgated  during  the  period 
1, 1991  to  June  30, 1992.  The  CFR  volume  issiied  July  1, 1991,  should  be  retained. 

•  No  amendments  to  this  volume  were  promulgated  during  Ihe  period  October 
1,  1991  to  September  30,  1992.  The  CFR  volume  issued  October  I,  1991,  should 
be  retained. 


TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— AUGUST  1993 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


Date  of  FR  pubucation 

15  DAYS  AFTER  PUBLICA- 
TK3N 

30  DAYS  AFTER  PUBUCA¬ 
TION 

45  DAYS  AFTER  PUBUCA- 
TION 

60  DAYS  AFTER  PUBUCA¬ 
TION 

90  DAYS  AFTER  PUBUCA¬ 
TION 

August  2 

August  17 

September  1 

September  16 

October  1 

November  1 

August  3 

August  18 

September  2 

September  17 

October  4 

November  1 

August  4 

August  19 

September  3 

September  20 

October  4 

November  2 

agency  documents.  In  computing  these  When  a  date  falls  on  a  weekend  or 
dates,  the  day  after  publication  is  holiday,  the  next  Federal  business  day 

coimted  as  the  first  day.  is  used.  (See  1  CFR  18.17) 

•  A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


August  5 

August  20 

September  7 

September  20 

October  4 

November  3 

August  6 

August  23 

September  7 

September  20 

October  5 

November  4 

August  9 

August  24 

September  8 

September  23 

October  8 

November  8 

August  10 

August  25 

September  9 

September  24 

October  12 

November  8 

August  1 1 

August  26 

September  10 

September  27 

October  12 

November  9 

August  12 

August  27 

September  13 

September  27 

October  12 

November  10 

August  13 

August  30 

September  13 

September  27 

October  12 

November  12 

August  16 

August  31 

September  15 

September  30 

October  15 

November  15 

August  17 

September  1 

September  16 

October  1 

October  18 

November  15 

August  18 

September  2 

September  17 

October  4 

October  18 

November  16 

August  19 

September  3 

September  ^ 

October  4 

October  18 

November  17 

August  20 

September  7 

September  20 

October  4 

October  19 

November  18 

August  23 

September  7 

September  22 

October  7 

October  22 

November 

22 

August  24 

September  8 

September  23 

October  8 

October  25 

November 

22 

August  25 

September  9 

September  24 

October  12 

October  25 

November  23 

August  26 

September  10 

September  27 

October  12 

October  25 

November  24 

August  27 

September  13 

September  27 

October  12 

October  26 

November  26 

August  30 

September  14 

September  29 

October  14 

October  29 

November  29 

August  31 

September  15 

September  30 

October  15 

November  1 

November  29 

Announdiig  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  User  of  die  Federal  Register- 
Code  of  Federal  Regi^tioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Docmnents  Publications  Order  Fbrm 


Ordtr  prooewing  code: 

*6173 

□  yes,  please  send  nie  the  following: 


C/urga  your  order. 

ft%  Easy! 

Tb  fax  your  orders  (202)-512-2250 


coptM  ol  Tiw  FMtial  Rtgtater-Wtm  N  to  and  How  lb  Um  N.  at  $700  per  copy:  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Btyment: 

EH  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  _ I  _ I]]“EH 

□  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


nank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  year  namctoddressavaSable  10  otter  BMilen?  CD  ED 


(Authorizing  Signature) 


(Rev:  1-93) 


Mail  To:  New  Orders,  Superintendent  of  Documents 
PA  Box  J71954,  Pittsburgh,  FA  15250-7954 


Printed  on  recycled  paper 


1 


.X 


